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Procurement Regulations

Introduction
The local public agency provisions of the Kentucky Model Procurement Code, KRS 45A.345 
to 45A.460, contain the law which governs all purchasing done by the Jefferson County School 
District.  These provisions are based on the Model Procurement Code developed by a commit-
tee of the American Bar Association, and were enacted into law in Kentucky in 1978.

The local public agency provisions of the Kentucky Model Procurement code have been effec-
tive within the Jefferson County School District since 1980.  These provisions give each local 
public agency the right to adopt regulations which will assist in the purchasing process.  The 
Jefferson County Board of Education fi rst adopted procurement regulations in September 1980.  
The revised procurement regulations in this booklet were adopted by the Jefferson County 
Board of Education in July, 2006.
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Procurement Regulations

1.0 Title
These regulations shall be known and may be cited as the 
Board Procurement Regulations, and are referred to herein 
as “these regulations.”

1.1 Purposes, Rules of Construction

1.1.1 Liberal Construction
These regulations shall be liberally construed and applied 
to promote the underlying purposes and policies set forth 
herein.

1.1.2 Purposes and Policies
The underlying purposes and policies of these regulations 
are as follows:
 (a) To simplify, clarify and modernize the procedures gov-
erning purchases by the Board;

 (b) To permit the continuing development by the Board of 
purchasing policies and practices;

 (c) To make as consistent as possible the regulations gov-
erning purchasing by the Board;

 (d) To provide increased public confi dence in the proce-
dures followed in public procurement by the Board;

 (e) To insure the fair and equitable treatment of all persons 
who deal with the procurement system of the Board;

 (f) To provide increased economy in the Board s̓ procure-
ment activities by fostering effective competition; and 

 (g) To provide safeguards for the maintenance of a pro-
curement system of quality and integrity.

1.1.3 Singular-Plural and Gender Rules
In these regulations, unless the context otherwise clearly 
requires:

 (a) Words in the singular number include the plural and the 
plural includes the singular; and

 (b) Words of the masculine gender include the feminine 
and the neuter, and when the sense so indicates, words of 
the neuter gender may refer to any gender.

1.2 Application of these Regulations
These regulations shall apply to every expenditure of pub-
lic funds by the Board under any contract or like business 
agreement; provided, however, that these regulations shall 
not apply to contracts or like business agreements between 
the Board and the Commonwealth of Kentucky or any 

other local public agencies, except as expressly provided 
herein. These regulations shall also apply to the disposal of 
the Board s̓ property, to the extent provided herein.

1.3 Severability
If any provision or clause of these regulations or any ap-
plication thereof to any person or circumstance is held in-
valid, such invalidity shall not affect other provisions or 
applications of these regulations which can be given effect 
without the invalid provision or application, and to this 
end, the provisions of these regulations are declared to be 
severable.

1.4 Determinations and Findings
Every determination required by these regulations or by 
any provision of KRS Chapter 45A applicable to the Board 
shall be set forth in writing, shall be based upon written 
fi ndings of the Board, or of the offi cial or employee mak-
ing the determination, and shall be signed by the secretary 
of the Board, or by the offi cial or employee making the 
determination. The determination and fi ndings shall be re-
tained in the offi cial contract fi le in the offi ce of the Direc-
tor of Purchasing or the Executive Director of Facilities 
and Transportation, as the case may require, or in the offi ce 
of any school or other division or function of the Board 
authorized to administer the contract.

1.5 Defi nitions
As used throughout these regulations, the words and terms 
defi ned in this section shall have the meaning set forth be-
low unless (a) the context in which they are used clearly 
requires a different meaning; or (b) a different defi nition is 
prescribed for a particular section of these regulations or 
portion thereof.

1.5.1 “AGGREGATE AMOUNT” shall mean the total 
dollar amount during a fi scal year of items of a like nature, 
function and use, the need for which can reasonably be de-
termined at the beginning of the fi scal year. Items the need 
for which could not reasonably be established in advance 
or which were unavailable because of a failure of delivery 
need not be included in the aggregate amount.

1.5.2 “BOARD” shall mean the Board of Education of 
Jefferson County, Kentucky.

1.5.3 “BUSINESS” shall mean any corporation, partner-
ship, limited liability company, individual, sole proprietor-
ship, joint stock company, joint venture, or any legal entity 
through which business is conducted.

  Article I
General Provisions
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1.5.4 “CHANGE ORDER” shall mean a written order 
signed by the contracting offi cer directing the contractor 
to make changes which the changes clause of the contract 
authorizes the contracting offi cer to order without the con-
sent of the contractor.

1.5.5 “CHIEF FINANCIAL OFFICER AND TREA-
SURER” shall mean the person responsible and appointed 
by the Superintendent to administer the Board function in 
the area of fi scal services as defi ned by his or her job de-
scription, regardless of his or her current actual title. 

1.5.6 “COMPENSATION” shall mean any money, thing 
of value, or fi nancial benefi t conferred in return for ser-
vices rendered or to be rendered, but it does not include the 
salary or other payment provided by law or appropriation 
for services rendered in a public offi ce, position or employ-
ment.

1.5.7 “CONFIDENTIAL INFORMATION” shall mean 
any information which is available to an employee only 
because of his or her status as an employee of the Board 
and is not a matter of public knowledge or available to the 
public on request.

1.5.8 “CONSTRUCTION” shall mean the process of 
building, altering, repairing or improving any Board-
owned or Board-leased structure or building, or other 
public improvements of any kind to any Board-owned or 
Board- leased real property. It does not include the routine 
operation, routine repair or routine maintenance of existing 
structures, buildings or real property.

1.5.9 “CONTRACT” shall mean all types of Board 
agreements, including grants and orders, for the purchase 
or disposal of supplies, services, construction, or any other 
items. It shall include awards and notices of awards; con-
tracts of a fi xed price, cost, cost reimbursement, or incen-
tive type; contracts providing for the issuance of job or task 
orders; leases, letter contracts; and purchase orders. It also 
shall include supplemental agreements with respect to any 
of the foregoing. It shall not include labor contracts with 
employees of the Board.

1.5.10 “CONTRACT MODIFICATION” shall mean 
any written alteration in the specifi cations, delivery point, 
rate of delivery, period of performance, price, quantity, or 
other provisions of any existing contract, whether accom-
plished by unilateral action in accordance with a contract 
provision, or by mutual action of the parties to the contract. 
It shall include bilateral actions, such as supplemental 
agreements, and unilateral actions, such as change orders, 
administrative changes, notices of termination, notices of 
exercise of a contract option.

1.5.11 “CONTRACTING OFFICER” shall mean the 
Superintendent, or any designee of the Superintendent 
charged with the responsibility of negotiating and/or sign-
ing and/or the implementation of Board contracts.

1.5.12 “CONTRACTOR” shall mean any person having 
a contract with the Board.

1.5.13 “COOPERATIVE PURCHASING” shall mean 
purchasing conducted by, or on the account of, the Board 
and one or more other public purchasing unit or by the 
Board and a foreign purchasing activity.

1.5.14 “COST ACTUAL” or ʻACTUAL COST” shall 
mean all direct and indirect cost which has been incurred 
by a contractor for services rendered, supplies delivered or 
construction built, as distinguished from forecasted or es-
timated cost.

1.5.15 “COST ANALYSIS” shall mean evaluation of cost 
data for the purpose of establishing estimates of costs to be 
incurred, prices to be paid, costs to be reimbursed or costs 
actually incurred.

1.5.16 “COST DATA” shall mean factual information 
concerning the cost of labor, materials, overhead and other 
cost components which are expected to be incurred, or 
which have been actually incurred by a contractor in per-
forming a contract.

1.5.17 “COST OBJECTIVE” shall mean a function, or-
ganizational subdivision, contract or any other work unit 
for which provision is made to accumulate and measure 
the cost of processes, products, jobs, capitalized projects 
and similar items.

1.5.18 “COST REIMBURSEMENT CONTRACT” 
shall mean a contract under which the Board reimburses 
the contractor for those actual contract costs, within a stat-
ed ceiling, which are allowable and allocable in accordance 
with the cost principles provided in these regulations, and a 
fee, if any. The fee, if any, can be a stated sum, or a stated 
percentage of the contract costs.

1.5.19 “DATA” shall mean recorded information regard-
less of form or characteristic.

1.5.20 “DEBARMENT” shall mean the disqualifi cation 
of a person to receive invitations for bids or requests for 
proposals from the Board, or the award of a contract by the 
Board, for a specifi ed period of time.

1.5.21 “DESIGNEE” shall mean a duly authorized rep-
resentative of a person holding a superior position. The 
term “designee” as used, for example, in the phrase “the 
Superintendent or his designee-” may include one or more 
offi cials or employees.
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1.5.22 “DETERMINATION AND FINDINGS” shall 
mean a written document stating both a determination and 
fi ndings.

“DETERMINATION” shall mean a written statement 
that sets forth a decision that was made as required or per-
mitted by these regulations, the legal authority for the deci-
sion, and any other information required by these regula-
tions or applicable law. A determination must be prefaced 
by the following wording : “I determine”.

“FINDINGS” shall mean a clear and logical written state-
ment of the reason or reasons for the determination. 

1.5.23 “DOCUMENT” shall mean any compilation or 
aggregation of words and/or numbers whether the content 
thereof is printed on paper or is stored, distributed and dis-
played solely in electronic form.

1.5.24 “FILE” and “FILING” shall mean any method 
or process that permits the storage and retrieval of docu-
ments, including without limitation the physical storage of 
printed documents or the storage of documents in the form 
of electronic data.

1.5.25 “DIRECTOR OF PURCHASING” shall mean 
the person responsible and appointed by the Superinten-
dent to administer the Board function in the area of pro-
curement as defi ned by his or her job description, regard-
less of his or her current actual title.

1.5.26 “DIRECTOR OF SUPPLY SERVICES” shall 
mean the person responsible and appointed by the Super-
intendent to administer the Board function in the area of 
supply management as defi ned by his or her job descrip-
tion, regardless of his or her current actual title.

1.5.27 “EMERGENCY” shall mean a relative condition 
of insuffi ciency of service or of facilities resulting in dis-
turbance or distress within the procurement system of the 
Board. An emergency can be declared only if the Superin-
tendent or his designee determines that an emergency ex-
ists and fi les a copy of his determination and fi ndings with 
the Chief Financial Offi cer and Treasurer or his designee.

1.5.28 “EMPLOYEE” shall mean an individual drawing a 
salary from the Board, and any nonsalaried individual per-
forming professional or personal services for the Board. 

1.5.29 “ESTABLISHED CATALOG PRICE” shall 
mean the price included in the most current catalog, price 
list, schedule or other form that:

(a) Is regularly maintained by the manufacturer or ven-
dor of an item;
(b) Is either published or otherwise available for inspec-
tion by customers; and

(c) States prices at which sales are currently or were last 
made to a signifi cant number of buyers constituting the 
general buying public for that item.

1.5.30 “EVALUATED BID PRICE” shall mean the dol-
lar amount of a bid after bid price adjustments are made 
pursuant to objective measurable criteria, set forth in the 
invitation for bids, which affect the economy and effective-
ness in the operation or use of the product, such as reliabil-
ity, maintainability, useful life, residual value, and time of 
delivery, performance or completion.

1.5.31 “EXECUTIVE DIRECTOR OF FACILITIES 
AND TRANSPORTATION” shall mean the person 
responsible and appointed by the Superintendent to ad-
minister the Board function in the area of Facilities and 
Transportation as defi ned by his or her job description, re-
gardless of his or her current actual title.

1.5.32 “EXHIBIT” shall mean a document attached to 
and/or expressly incorporated by reference in any procure-
ment document.

1.5.33 “FINANCIAL INTEREST” shall mean (a) own-
ership of any interest or involvement in any relationship 
from which, or as a result of which, a person has, within 
the past three years, received or is presently or in the future 
entitled to receive more than $1,000 per year, or its equiva-
lent; or (b) ownership of more than 10% in any business; 
or (c) holding a position in a business such as an offi cer, 
director, trustee, partner, employee, or the like, or holding 
any position of management.

1.5.34 “FOREIGN PURCHASING ACTIVITY” shall 
mean any buying organization not located in the Com-
monwealth of Kentucky, which, if located in the Com-
monwealth would qualify as a public purchasing unit. An 
agency of the United States government is a foreign pur-
chasing activity.

1.5.35 “GOVERNMENTAL BODY” shall mean any de-
partment, commission, council, board, bureau, committee, 
institution, legislative body, agency, government corpora-
tion, or other establishment of the executive branch of the 
Kentucky state government.

1.5.36 “GRATUITY” shall mean a payment, loan, sub-
scription, advance, deposit of money, services, or anything 
of more than $50 in value, present or promised, unless 
consideration of substantially equal or greater value is re-
ceived.

1.5.37 “IMMEDIATE FAMILY” shall mean a spouse, 
children, grandchildren, parents, grandparents, brothers 
and sisters.
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1.5.38 “INCLUDES” shall mean, unless the context oth-
erwise clearly requires, “includes but is not limited to”.

1.5.39 “INVITATIONS FOR BIDS” shall mean all doc-
uments, whether attached or incorporated by reference, uti-
lized for soliciting bids in accordance with the procedures 
set forth in these regulations and KRS 45A.365 (Competi-
tive Sealed Bidding), as implemented by these regulations.

1.5.40 “LOCAL PUBLIC AGENCY” shall mean a city, 
county, urban-county, consolidated local government, 
school district, special district or any other agency formed 
by a combination of such agencies under KRS Chapter 79, 
or any department, board, commission, authority, offi cer 
or other subunit of a political subdivision which shall in-
clude the offi ces of the county clerk, county sheriff, county 
attorney, coroner and jailer. The Board is a local public 
agency.

1.5.41 “MAIL” shall mean, unless otherwise specifi ed 
herein, any method of transmission of documents to an-
other party, including without limitation the U.S. Postal 
Service, or similar delivery service, or electronic mail. 

1.5.42 “MAY” shall mean permissive. However, the words 
“no person may . . .” shall mean that no person is required, 
authorized or permitted to do the act prescribed.

1.5.43 “NEGOTIATION” shall mean contracting by ei-
ther the method set forth in KRS 45A.370 (Competitive 
Negotiation), 45A.375 (Negotiations After Competitive 
Sealed Bidding When All Bids Exceed Available Funds) 
or 45A.380 (Noncompetitive Negotiation), as implemented 
by these regulations.

1.5.44 “NONCOMPETITIVE NEGOTIATION” shall 
mean informal negotiation with one or more vendor, con-
tractor or individual as permitted by these regulations and 
KRS 45A.380, as implemented by these regulations.

1.5.45 “OBJECTIVE MEASURABLE CRITERIA” 
shall mean suffi cient information in the invitation for bids 
as to weight and method of evaluation so that the evalu-
ation may be determined with reasonable mathematical 
certainty. Criteria which are otherwise subjective, such as 
taste and appearance, may be established when appropri-
ate.

1.5.46 “OFFICIAL RESPONSIBILITY” shall mean 
direct administrative or operating authority, whether inter-
mediate or fi nal, either exercisable alone or with others, 
either personally or through subordinates, to approve, dis-
approve, or otherwise direct action by or on behalf of the 
Board.

1.5.47 “PERSON” shall mean any business, individual, 
union, committee, club or other organization or group of 
individuals.

1.5.48 “PRICE ANALYSIS” shall mean the evaluation of 
price data without analysis of the separate cost components 
and profi ts which may assist in arriving at prices to be paid 
and costs to be reimbursed.

1.5.49 “PRICE DATA” shall mean factual information 
concerning prices for supplies, services or construction, 
substantially identical to those being procured. Prices for 
purposes of this defi nition may include offered or proposed 
selling prices, historical selling prices and current selling 
prices.

1.5.50 “PROCUREMENT” shall mean the purchasing, 
buying, renting, leasing or otherwise obtaining any sup-
plies, services or construction. It also includes all functions 
that pertain to the obtaining of any Board procurement, 
including description of requirements, selection and solici-
tation of sources, preparation and award of contract, and 
all phases of contract administration.

1.5.51 “PROCUREMENT ACTIVITY” shall mean any 
activity which is undertaken for or in connection with pro-
curement.

1.5.52 “PROCUREMENT AUTHORITY” shall mean 
decision-making authority over the procurement activity 
of the Board in any particular proceeding, application, 
request for ruling or determination, claim, controversy or 
other matter.

1.5.53 “PUBLIC PURCHASING UNIT” shall mean 
either (a) any county, city, urban-county, consolidated 
government, governmental entity and other subdivision of 
the Commonwealth of Kentucky or public agency thereof, 
public authority, public educational, health, or other insti-
tution, any other entity which expends public funds for the 
acquisition or leasing of supplies, services and construc-
tion, and any nonprofi t corporation operating a charitable 
hospital, or (b) any purchasing unit of any governmental 
body.

1.5.54 “PURCHASE REQUEST” shall mean that docu-
ment whereby the Board requests that a contract be ob-
tained for a specifi ed need, and may include, but is not 
limited to, the technical description of the requested item, 
delivery schedule, transportation, criteria for evaluation of 
solicitees, suggested sources of supply, and information 
supplied for the making of any written determination and 
fi nding required by these regulations.

1.5.55 “REQUEST FOR PROPOSALS” shall mean all 
documents, whether attached or incorporated by reference, 
utilized for soliciting proposals in accordance with the pro-
cedures set forth in these regulations and the provisions of 
KRS Chapter 45A applicable to the Board.
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1.5.56 “RESPONSIBLE BIDDER OR OFFEROR” 
shall mean a person who has the capability in all respects to 
perform fully the contract requirements, and the integrity 
and reliability which will assure good faith performance.

1.5.57 “RESPONSIVE BIDDER” shall mean a person 
who has submitted a bid under KRS 45A.365 (Competi-
tive Sealed Bidding) as implemented by these regulations 
which conforms in all material respects to the invitation 
for bids, so that all bidders may stand on equal footing with 
respect to the method and timeliness of submission and as 
to the substance as to any resulting contract.

1.5.58 “SERVICES” shall mean the rendering, by a con-
tractor, of its time and effort rather than the furnishing of 
a specifi c end product, other than reports which are merely 
incidental to the required performance of service. It does 
not include labor contracts with employees of the Board.

1.5.59 “SHALL” shall mean imperative or mandatory.

1.5.60 “SIGNATURE” or “SIGNED” shall mean either a 
signature manually placed on a paper document by the sign-
er, or an electronic signature transmitted by the signer using 
any procedure approved by the Director of Purchasing.

1.5.61 “SPECIFICATIONS” shall mean any description 
of a physical or functional characteristic of a supply, ser-
vice or construction item. It may include a description of 
any requirement for inspection, testing or preparing a sup-
ply, service or construction item for delivery.

1.5.62 “STATE PUBLIC PURCHASING UNIT” shall 
mean any procuring unit of any department or agency of 
the Commonwealth of Kentucky.

1.5.63 “SUPERINTENDENT” shall mean the person 
contracting with the Board to serve as the Superintendent 
of the Jefferson County Public Schools.

1.5.64 “SUPPLEMENTAL AGREEMENT” shall mean 
any contract modifi cation which is accomplished by the 
mutual action of the parties.

1.5.65 “SUPPLIES” shall mean all property, including 
but not limited to; leases on real property, printing and in-
surance, except land or a permanent interest in land.

1.5.66 “SUSPENSION” shall mean the disqualifi cation of 
a person to receive invitations for bids or requests for pro-
posals from the Board, or to be awarded a contract by the 
Board, for a temporary period, pending the completion of 
an investigation and any legal proceedings that may ensue.

1.5.67 “WRITING” OR “WRITTEN” shall mean any 
method of recording words and/or numbers on or into a 
document or other medium from which the words and/or 
numbers can be retrieved and displayed, including without 
limitation paper, computer data fi le, CD, diskette or other 
electronic medium.

1.6 Applicable Provisions of KRS Chapter 45A
As permitted by KRS 45A.343(1), the Board has adopt-
ed the provisions of KRS 45A.345 to KRS 45A.460. As 
provided in KRS 45A.343(1), no other statutes governing 
purchasing shall apply to the Board upon adoption of such 
provisions. As permitted by KRS 45A.360, the Board has 
adopted these regulations, which are intended by the Board 
to be not inconsistent with KRS 45A.345 to KRS 45A.460. 
If any provision in these regulations is directly inconsis-
tent with a provision in KRS 45A.345 to KRS 45A.460, 
the provision in the statute shall take precedence over the 
provision in these regulations, but only to the extent of the 
direct inconsistency.
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2.1 Scope of Superintendent s̓ Authority
The Superintendent shall manage all procurement activity 
of the Board, subject to the direction and control of the 
Board, and shall be the Board s̓ senior contracting offi cer.

2.2 Specifi c Powers of the Board
In addition to all other powers set forth in these regula-
tions, the Board shall have the power, which may be exer-
cised in any particular case at the direction of the Board by 
the Superintendent or his designee:

2.2.1 Acquire Land
To acquire land in the name of the Board or in such oth-
er name as is required or permitted by applicable law, by 
purchase or eminent domain proceedings, in fee simple, 
or such right, title, interest or easement as the Board may 
deem necessary for any contract or construction project as 
specifi cally authorized in a capital budget, Board resolu-
tion or legislation.

2.2.2 Convey Easements
With appropriate approvals by state or federal authorities, 
to transfer and convey any easements or licenses neces-
sitated by any contract or construction project which has 
previously been authorized in a capital budget, Board reso-
lution or legislation.

2.2.3 Enter into Contracts
To enter into contracts of all kinds and to execute any and 
all instruments and/or documents necessary or convenient 
to carry out any such contract.

2.2.4 Purchasing Methods 
To determine the methods to be used for purchasing sup-
plies, materials, equipment, construction and other items 
for the Board, as provided for in the applicable provisions 
of KRS Chapter 45A, and the procedures to be used in 
making such purchases, including, but not limited to, de-
livery, acceptance or rejection, and storage.

2.2.5 Grants and Contracts with Other
Governments or Entities

To accept grants and subsidies from, and enter into inter-
local agreements or other transactions, with any federal 
agency, governmental body of the Commonwealth of Ken-
tucky, any local public agency or any other entity.

2.2.6 Acceptance of Grants, Gifts and Like Items
To accept grants in aid, gifts, donations, legacies or usages 
of money made or extended by individuals, organizations, 
public or private corporations, governmental bodies of the 
Commonwealth of Kentucky, or of the federal government, 

and to return money advanced for its usage not otherwise 
required for its purposes.

2.2.7 Intergovernmental Body Property Transfers; 
Disposal of Property

Subject to the applicable provisions of KRS Chapter 45A, 
and any other applicable law, to transfer to or between gov-
ernmental bodies of the Commonwealth of Kentucky, in-
cluding local public agencies, or to sell, trade or otherwise 
dispose of supplies, surplus, obsolete or unused, and to 
make proper adjustments in the accounts of the Board.

2.2.8 Economical Operation of Procurement
To establish criteria, including objective measurable cri-
teria where applicable, and procedures to obtain more 
economical operations of all procurement activity of the 
Board.

2.2.9 Common Item Procurement
To determine the aggregate amount for common item pro-
curement, and to publish rules and regulations governing 
the procurement of common items used by more than one 
unit of the Board, including, but not limited to, the time, 
manner and form of making such procurement.

2.2.10 Submission of Bids and Terms and
Conditions

To establish, consistent with the applicable provisions of 
KRS Chapter 45A, the form, time and manner of submis-
sion of bids and proposals for contracts, and the terms and 
conditions which shall be used in such contracts.

2.2.11 Testing and Inspection
To establish and maintain a program of testing and inspec-
tion to insure that materials, supplies, services, equipment, 
construction, insurance and other items contracted for 
meet specifi cations. The Board may employ inspectors and 
make contracts for testing. If any using department or func-
tion of the Board determines that any supplies, materials, 
services, equipment, construction or insurance received 
do not meet specifi cations, it shall promptly notify the 
Superintendent in writing, detailing the reasons why the 
specifi cations were not met. The Superintendent shall im-
mediately determine whether or not the reported supplies, 
materials, services, equipment, construction or insurance 
meet the specifi cations, and his decisions shall be fi nal. 
When the Superintendent fi nds that contract specifi cations 
or conditions have not been complied with, he shall take 
such action, if necessary, against the defaulting contractor 
as he may determine to be just and appropriate.

Article II
Procurement Organization
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2.2.12 Statistics
To direct that usage fi gures on the consumption and use 
of materials, supplies, services, equipment, construction, 
insurance and other items purchased be compiled for the 
Board from time to time. The Superintendent shall supply 
all such statistics so requested by the Board, and the Su-
perintendent shall also insure compliance with any report-
ing procedures established under the applicable provisions 
of KRS Chapter 45A. The Superintendent may establish 
statistical compilation activities, acquire necessary equip-
ment by rental, lease or purchase, and employ the neces-
sary trained personnel to carry out the provisions of this 
paragraph.

2.3 Issuance and Amendment of Procurement 
Regulations

2.3.1 Procurement Regulations
The Board has published these regulations as permitted by 
KRS 45A.360, to be consistent with the applicable provi-
sions of KRS Chapter 45A, and these regulations shall have 
the force of law. Notice of the availability of these regu-
lations shall be given reasonable public dissemination in 
accordance with the applicable provisions of KRS Chapter 
45A.

2.3.2 Changes to Regulations
All additions, deletions or other modifi cations of these reg-
ulations shall be made only by a resolution approved by a 
majority of the Board. 

2.3.3 Board Internal Policies and Procedures
The Board may issue internal policies and procedures for 
the implementation of these regulations.

2.3.4 Board Shall Not Delegate Regulation Issuance or 
Amendment Power
The Board shall not delegate its power to issue or amend 
these regulations to the Superintendent or any other person 
or agency.

2.3.5 Regulations Shall Not Change Existing Contract 
Rights 
These regulations, or any amendment to these regulations, 
shall not affect any contract or commitment by the Board, 
nor of a contractor to the Board, which was in existence on 
the effective date of the applicable regulation or amend-
ment.

2.3.6 Incorporation of Regulations into Contracts
These regulations shall be deemed incorporated by refer-
ence into each invitation for bids, and each contract entered 
into between the Board and any contractor. All applicable 
provisions of KRS Chapter 45A regarding notice to and 
disclosure by contractors shall be complied with.

2.3.7 Compliance with KRS Chapter 45A 
(a) All applicable provisions of KRS Chapter 45A re-
garding notice to and disclosure by contractors shall be 
complied with. Without limitation of the foregoing, ev-
ery contract entered into by the Board shall require the 
contractor and all subcontractors performing work under 
the contract to:

(i) Reveal any fi nal determination as such term is used 
in KRS 45A.343 of a violation by the contractor or 
subcontractor within the previous fi ve year period pur-
suant to KRS Chapters 136, 139, 141, 337, 338, 341 and 
342 that apply to the contractor or subcontractor; and

(ii) Be in continuous compliance with the provisions 
of KRS Chapters 136, 139, 141, 337, 338, 341 and 342 
that apply to the contractor or subcontractor for the 
duration of the contract.

(b) A contractor s̓ failure to reveal such a fi nal determi-
nation of a violation by the contractor of KRS Chapters 
136, 139, 141, 337, 338, 341, and 342 or to comply with 
these statutes for the duration of the contract shall be 
grounds for the Board s̓:

(i) Cancellation of the contract: and

(ii) Disqualifi cation of the contractor from eligibility 
for future contracts awarded by the Board for a period 
of two years.

(c) A subcontractor s̓ failure to reveal such a fi nal de-
termination of a violation by the subcontractor of KRS 
Chapters 136, 139, 141, 337, 338, 341, and 342 or to com-
ply with these statutes for the duration of the contract 
shall be grounds for the disqualifi cation of the subcon-
tractor from eligibility for future contracts for a period 
of two years.
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3.1 Scope
The provisions of this Article III shall apply to every Board 
procurement made by competitive sealed bidding, compet-
itive negotiation and noncompetitive negotiation.

3.2 Competitive Sealed Bidding
Competitive sealed bidding is the preferred method for the 
procurement of supplies, services or construction by the 
Board. All Board contracts shall be awarded by competi-
tive sealed bidding, unless authorized by law, or except as 
provided in the following subparts of these regulations.

3.2.1 Competitive Negotiation.

3.2.2 Negotiations after Competitive Sealed Bidding when 
all bids exceed available funds.

3.2.3 Noncompetitive Negotiation.

3.2.4 Small Purchases.

3.2.5 Emergency.

3.3 The Invitation for Bids

3.3.1 Use
The invitation for bids shall be used to initiate a competi-
tive sealed bid procurement.

3.3.2 Content
The invitation for bids shall include the following:

(a) Instructions and information to bidders concern-
ing the bid submission requirements, including but not 
limited to the time and closing date for submission of 
bids, the address of the offi ce to which the bids are to be 
delivered, the maximum time for bid acceptance by the 
Board, whether the award shall be made on the basis of 
the lowest bid price or the lowest evaluated bid price, the 
objective measurable criteria for evaluation if the award 
will be based on the lowest evaluated bid price, and any 
other special information; and

(b) The contract terms and conditions, including but not 
limited to purchase description, delivery or performance 
schedule, inspection and acceptance requirements, and 
warranty and bonding or other security requirements, as 
applicable.

3.3.3 Incorporation by Reference 
The invitations for bids may incorporate documents by ref-
erence, and shall incorporate these regulations as provided 
in paragraph 2.36.

3.4 Bidding Time

3.4.1 Minimum Bidding Time
Bidding time is the period of time between the date of dis-
tribution of the invitation for bids and the date set for open-
ing of bids. A minimum of seven days bidding time shall 
be provided, unless the contracting offi cer makes a written 
determination and fi ndings that there is an urgent need for 
procurement that does not permit delay.

3.4.2 Setting Bidding Time
Bidding time shall be set to provide prospective bidders 
with a reasonable time to prepare their bids, subject to the 
minimum bidding time set forth in paragraph 3.4.1 and the 
publication requirements in paragraph 3.6.2. Factors to be 
considered in establishing bidding time include, but are not 
limited to:

(a) Time constraints involved in meeting the Board s̓ 
needs;

(b) Complexity of the procurement; and

(c) If mail is used, the time for transmission by mail to 
and from prospective bidders.

3.5 Bidder Submissions

3.5.1 Bid Form
The invitation for bids shall provide a form, which may 
be supplied in print and/or electronic format, which shall 
include space(s) in which the bid price(s) shall be inserted 
and which the bidder shall sign and submit along with all 
other necessary submissions. The bid form shall also in-
clude space(s) in which to place alternate bids if such bids 
are allowed. In any event, the bid form shall provide that 
the base bid must be supplied, and any alternate bid may be 
supplied at a later time.

3.5.2 Bid Samples and Descriptive Literature 
(a) “Descriptive Literature” means information available 
in the ordinary course of business which shows the char-
acteristics, construction, or operation of an item which 
enables the Board to consider whether the item meets 
its needs.

(b) “Bid sample” means a sample furnished by a bid-
der to show the characteristics of the item offered in the 
bid.

Article III
Source Selection And Contract Formation
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(c) Bid samples or descriptive literature may be required 
when it is necessary to have either or both to evaluate 
required characteristics of the items bid. In such event, 
the invitation for bids shall fully describe the samples 
required, including quantity and size, as appropriate; the 
descriptive literature to be furnished; and identify the 
characteristics for which the samples or literature will 
be examined.

(d) The invitation for bids may provide for the grant by 
the Board of a waiver of the requirement for bid samples 
or descriptive literature when the Board already has in-
formation that a particular item bid by a particular bidder 
meets the Board s̓ needs; for example, when the item is 
currently being supplied to the Board.

(e) When a bidder offers an item which the Director of 
Purchasing determines must or should be evaluated to 
determine if it meets Board requirements, the Board 
may request a sample or descriptive literature even if the 
invitation for bids did not include such requests.

(f) The invitation for bids shall state that bid samples or 
descriptive literature shall not be submitted unless ex-
pressly requested. Regardless of any attempt by a bidder 
to condition the bid by such a submittal, unsolicited bid 
samples or descriptive literature submitted at the bid-
der s̓ risk shall not be examined or tested, and will not 
be deemed to vary any of the provisions of the invitation 
for bids.

3.6 Public Notice 

3.6.1 Distribution 
Invitations for bids or notices of the availability of invitations 
for bids shall be mailed or otherwise furnished, including 
without limitation by electronic distribution, to a suffi cient 
number of bidders for the purpose of securing competition. 
Notices of availability shall indicate where, when and for 
how long invitations for bids may be obtained, generally de-
scribe the supply, service or construction desired; and may 
contain other appropriate information. (See also section 3.7, 
Bidder Mailing List.) Where appropriate, the contracting 
offi cer may require payment of a fee, fi ling of a bond or a 
deposit for the supplying of invitations for bids.

3.6.2 Advertisement by Internet Posting or Newspaper 
Publication
The invitation for bids shall be posted on the Internet and/
or published in a newspaper of general circulation in Jef-
ferson County. Bids must be advertised by means of such 
posting or publication not less than seven days before the 
date set for the opening of the bids, subject to paragraph 
3.4.1. The posting or publication shall include the time and 
place the bids will be opened, and the time and place where 
the specifi cations may be obtained.

3.6.3 Posting at the Boardʼs Offi ces
A copy of the invitation for bids shall be posted or other-
wise made available for public inspection at the offi ce of 
the Director of Purchasing, or the Board s̓ public informa-
tion until the date set forth for the submission of bids.

3.7 Bidder Mailing Lists

3.7.1 Purpose
Bidder mailing lists may be compiled to provide the Board 
with the names of businesses that may be interested in 
competing for various types of Board contracts. Inclusion 
or exclusion of the name of a business on a bidder mailing 
list does not indicate that the business is responsible in re-
spect to a particular procurement or otherwise capable of 
successfully performing a Board contract. Bidder mailing 
lists may include but not be limited to, prequalifi ed bidder 
lists prepared in accordance with Article XII (Prequalifi -
cation, Disbarment and Suspension) of these regulations. 
Any person may submit a bid whether or not the person is 
on any bidder mailing list.

3.7.2 Compilation
Bidder mailing lists will be compiled by categories and for 
recurring classes of procurement. The Director of Purchas-
ing may include on any bidder mailing list businesses that 
he or she considers capable of performing, and shall in-
clude other prospective bidders that have requested in writ-
ing to be informed of any procurement involving the types 
of supplies, services or construction that may be or are be-
ing procured. When it is known that the request to be in-
cluded on a bidder mailing list was made by a person or an 
organization that is not a prospective bidder, that person or 
organization need not be informed of any procurements in-
volving the types of supplies, services or construction that 
may be or are being procured. The Director of Purchasing 
may deny any application for inclusion on any applicable 
bidder mailing list if he or she makes a determination and 
fi ndings that such inclusion is not in the Board s̓ best inter-
est and supplies the applicant with a copy of the determina-
tion and fi ndings.

3.7.3 Use
Except as provided, in this Section 3.7, the invitation for 
bids or a notice of the availability of the invitation for bids 
shall be distributed as provided in paragraph 3.6.1 to the 
businesses listed on any applicable bidder list, or such busi-
nesses shall be notifi ed pursuant to paragraph 3.6.2 by post-
ing on the Internet or publication in a newspaper of general 
circulation in Jefferson County. If any person requests a 
copy of an invitation for bids, it shall be provided whether 
or not the person is on the applicable bidder mailing list 
and/or indicates an intention to submit a bid.
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3.7.4 Deletion of Bidders
Businesses that fail to submit bids in response to two (2) 
consecutive invitation for bids of similar items may be re-
moved from the applicable bidder mailing list. However, 
any business that currently meets the criteria for inclusion 
on any applicable bidder mailing list shall be reinstated on 
any such list upon request. 

3.7.5 Public Availability
All bidder mailing lists shall be available for public inspec-
tion upon request. A copy may be made available to any 
person upon request in accordance with applicable open 
record laws and policies.

3.8 Pre-Bid Conferences
A pre-bid conference may be conducted to explain the 
procurement requirements for any particular procurement. 
The conference shall be open to the public, and the date, 
place and time of the conference shall be announced to all 
prospective bidders known to have received the invitation 
for bids, or a notice of availability of the invitation for bids. 
The conference shall be held long enough after the invita-
tion for bids has been issued to allow bidders to become 
familiar with it, and suffi ciently before the bid opening to 
allow consideration of the conference results in preparing 
their bids. When possible, the notice of the pre-bid confer-
ence shall state that biddersʼ questions shall be submitted 
in advance of the conference, in writing. Nothing stated at 
the pre-bid conference shall change the invitation for bids 
unless the change is made by written amendment as pro-
vided in section 3.9 (Amendments to Invitation for Bids) 
and the notice of the pre-bid conference shall so provide.

3.9 Amendments to Invitations for Bids

3.9.1 Form
Amendments to any invitation for bids shall be distributed 
as provided in paragraph 3.6.1 to all prospective bidders 
known to have received the invitation for bids.

3.9.2 Use
Amendments shall be used to:

(a) Make any changes in the invitation to bids such as 
changes in quantity, purchase descriptions, delivery 
schedules and opening dates;

(b) Correct defects or ambiguities; or

(c) Furnish to other bidders information given to one bid-
der, if such information will assist the other bidders in 
submitting bids, and the lack of such information would 
prejudice the other bidders. 

3.9.3 Timeliness
Amendments shall be distributed within a reasonable time 
to allow prospective bidders to consider them in preparing 
their bids. Subject to paragraph 3.4.1, if the time set for 
bid opening will not permit such distribution, the time set 

for bid opening shall be extended in the amendment, or, if 
necessary, by facsimile or telephone notice, and confi rmed 
in the amendment.

3.10 Modifi cation or Withdrawal of Bids Prior to 
Bid Opening

3.10.1 Procedure
Bids may be modifi ed or withdrawn by a bidder by written 
notice received in the offi ce designated in the invitation 
for bids prior to the time set for bid opening. The notice 
may be hand delivered, mailed or sent by any method of 
electronic transmission.

3.10.2 Disposition of Withdrawn Bids
Withdrawn bids shall be returned to the bidder when re-
quested in the notice of withdrawal, or otherwise disposed 
of.

3.10.3 Records
All documents relating to the modifi cation or withdrawal 
of bids shall be made a part of the appropriate procurement 
fi le, including, but not limited to; the envelope or other data 
that shows evidence of the date of mailing, fi ling or deliv-
ery and receipt.

3.11 Late Bids, Late Withdrawals and Late 
Modifi cations

3.11.1 Defi nition
Any bid, withdrawal or modifi cation received after the time 
and date set for opening of bids at the place designated for 
opening, is late.

3.11.2 Treatment
No late bid or late modifi cation will be considered. A late 
withdrawal will be considered if received before the date 
the contract is awarded, and:

(a) The late withdrawal would have been timely but for 
the action or inaction of Board personnel; or

(b) The Director of Purchasing makes a determination 
and fi nding that the notice of withdrawal was released 
from the control of the bidder and should have arrived at 
the place designated for opening of bids at the time set 
therefor, prior to bid opening.

3.11.3 Notice
Bidders submitting late bids that will not be considered 
for award shall be so notifi ed in writing as soon as prac-
ticable.

3.11.4 Records
Records equivalent to those required in paragraph 3.10.3 
(Modifi cation or Withdrawal of Bids Prior to Bid Opening) 
shall be made and kept for each late bid, late modifi cation 
or late withdrawal.
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3.12 Receipt, Opening and Recording of Bids

3.12.1 Receipt
Upon receipt, all bids and modifi cations will be manu-
ally and/or electronically dated and time-stamped, but not 
opened publicly. They shall be stored using a secure meth-
od until the bid opening time.

3.12.2 Opening and Recording
Bids and modifi cations shall be opened publicly, by the 
contracting offi cer, or his designee, in the presence of one 
or more witnesses, at the time and place designated in 
the invitation for bids. The names of the bidders, the bid 
amounts, and such other information as is deemed appro-
priate by the contracting offi cer, shall be read aloud or oth-
erwise made available and recorded. The opened bids and 
bid records shall then be available for public inspection, 
except to the extent the bidder has designated a portion of a 
bid as confi dential trade secrets or other proprietary data as 
permitted by applicable law. Any materials so designated 
shall be part of the bid but shall be readily separable from 
the remainder of the bid in order to facilitate public inspec-
tion of the non-confi dential portion of the bid. Makes and 
models or catalog numbers of the items offered, deliver-
ies and terms of payment shall be publicly available at the 
time of bid opening regardless of any designation to the 
contrary.

3.13 Responsiveness of Bids
A bid shall be “responsive” if it has been submitted by a 
“responsive bidder” as defi ned in paragraph 1.5.57 of these 
regulations. 

3.14 Mistakes in Bids

3.14.1 General 
The Board may allow the correction or withdrawal of a bid 
where there is a patent error on the face of the bid docu-
ment, or where the bidder presents suffi cient evidence, sub-
stantiated by bid worksheets, that the bid was based upon 
an error in the formulation of the bid price. Correction or 
withdrawal of a bid because of an inadvertent, nonjudg-
mental mistake in the bid requires careful consideration 
to protect the integrity of the competitive bidding system, 
and to insure fairness. A mistake may be corrected or a 
bid withdrawn as permitted under this section, only if such 
correction or withdrawal is in the best interest of the Board. 
If the mistake is attributable to an error in judgment by the 
bidder, the bid may not be corrected or withdrawn. A non-
responsive bid may not be corrected.

3.14.2 Mistakes Discovered Before Opening
A bidder may correct mistakes discovered by the bidder 
before bid opening by withdrawing or correcting the bid as 
provided in section 3.10. (Modifi cation or Withdrawal of 
Bids Prior to Bid Opening).

3.14.3 Confi rmation of Bid After Opening
When it appears from the Board s̓ review of the bid after 
bid opening that a mistake has been made, the bidder may 
be requested to confi rm the bid. The situations in which 
confi rmation shall be requested are patent errors on the 
face of the bid, or a bid unreasonably lower than the other 
bids submitted. If the bidder upon receipt of a request for 
confi rmation alleges a mistake, the bid may be corrected or 
withdrawn if one or more of the conditions set forth in sub-
paragraphs (a) through (d) of paragraph 3.14.4 (Mistakes 
Discovered After Opening, Prior to Award) are met.

3.14.4 Mistakes Discovered After Opening, Prior to 
Award
This paragraph lists the four conditions under which mis-
takes in bids that are discovered after opening but before 
award may be corrected or withdrawn as provided in para-
graph 3.14.3:

(a) A minor mistake exists in the bid;

(b) A material mistake in the intended bid is evident on 
the face of the bid document;

(c) A material mistake in the intended bid is evident ei-
ther on the face of the bid document or from proof of an 
error in the formulation of the bid price within the bid 
document; or

(d) A material mistake in the intended bid is only evident 
from proof of an error in the formulation of the bid price 
outside the bid document.

3.14.5 Mistakes Discovered After Award
When a contractor discovers a bid mistake after award, a 
request for corrections shall be subject to the provisions for 
modifi cation set forth in Article VI (Contract Modifi cation 
and Termination); provided, however, that the modifi cation 
shall not cause the contract price to exceed that of the next-
lowest responsive bid.

3.14.6 Determination and Finding Required
When a bidder s̓ request for correction or withdrawal is 
granted or denied under the provisions of this Article, the 
contracting offi cer shall prepare a written determination 
and fi nding showing that the relief was granted or denied in 
accordance with these regulations and the reasons therefor.
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3.15 Bid Evaluation and Award

3.15.1 Award
The contract shall be awarded with reasonable promptness 
with written notice to the responsive and responsible bid-
der whose bid is either the lowest bid price or the lowest 
evaluated bid price, as applicable. The invitation for bids 
shall set forth the manner in which the requirements and 
criteria will be used to determine the lowest responsive and 
responsible bidder. No award shall be made on the basis of 
any requirements or criteria that are not disclosed in the 
invitation for bids.

3.15.2 Product Acceptability
The invitation for bids shall set forth the objective measur-
able criteria to be used in determining product acceptabil-
ity, if the award shall be made on the basis of the lowest 
evaluated bid price. As provided in paragraph 3.5.2, the 
invitation for bids may require the submission of bid sam-
ples, descriptive literature, technical data or other material, 
where it is deemed necessary to inspect or test a product 
prior to award for such characteristics as quality or work-
manship, or to examine such elements as appearance, fi n-
ish, taste or feel, or to determine whether it conforms with 
any other purchase description requirements. The evalua-
tion shall not be conducted for the purpose of determining 
whether one bidder s̓ item is superior to another, but only 
to determine that a bidder s̓ offering is acceptable. Any 
bidder s̓ offering which does not meet the acceptability re-
quirements, shall be rejected.

3.15.3 Determination of Lowest Bidder
Bids will be evaluated to determine which bidder offers the 
lowest cost to the Board in accordance with the criteria set 
forth in the invitation for bids. If price is the only criterion, 
the lowest price bid from a responsive, responsible bidder 
whose product is acceptable shall be the lowest cost bidder. 
If an evaluated bid price is used, the lowest cost bid will 
be determined by the dollar amount of the bid after bid 
price adjustments are made pursuant to objective measur-
able criteria set forth in the invitation for bids, which affect 
the economy and effectiveness in the operation or use of 
the product, such as reliability, maintainability, useful life 
and residual value. Evaluation factors need not be precise 
predictions of actual future cost, but to the extent possible 
such evaluation factors shall:

(a) Be reasonable estimates based upon information the 
Board has available concerning future use; and

(b) Treat all bids equitably.

3.15.4 Restrictions
Nothing in this section shall be deemed to permit a con-
tract award to a bidder submitting a higher quality item 
than required by the invitation for bids if such bidder is not 
also the lowest cost bidder as determined under paragraph 
3.15.3. Further, this section does not permit negotiation 
with any bidder.

3.16 Tie Bids

3.16.1 Tie bids are low responsive bids from responsible 
bidders that are identical in price or evaluated price and 
which meet all other requirements and criteria set forth in 
the invitation for bids.

3.16.2 Award
Should any bid result in a tie bid, as defi ned in paragraph 
3.16.1, the award of the contract shall be determined in the 
following manner:

(a) A local bidder (a bidder with its principal place of 
business in Jefferson County) shall be awarded the con-
tract if all other tie bids are from bidders with their prin-
cipal place of business outside Jefferson County;
 
(b) If all bidders submitting tie bids have their princi-
pal place of business outside Jefferson County, and any 
one of the tie bidders has a local representative or agent 
with an offi ce in Jefferson County, the tie bidder with the 
local representative or agent with an offi ce in Jefferson 
County shall be awarded the contract; or

(c) If all bidders submitting tie bids have their principal 
place of business in Jefferson County, or, alternatively, if 
all bidders submitting tie bids have their principal place 
of business outside Jefferson County and do not have a 
local representative or agent with an offi ce in Jefferson 
County, the Board shall award the contract by lot to be 
drawn by the Board at a designated time and place.

3.17 Documentation of Award

Following award, a determination and fi ndings showing the 
basis for determining the successful bidder shall be made a 
part of the procurement record.

3.18 Publicizing Awards

Written notice of the award shall be sent to the successful 
bidder as soon as possible. The notice of award shall be 
available to the public upon request.

3.19 Competitive Negotiation Procedure

3.19.1 General
The competitive negotiation procedure is a method of 
procurement designed to obtain the benefi ts of competi-
tive sealed bidding by award of a contract to the lowest 
responsive, responsible bidder, and at the same time obtain 
the benefi ts of the competitive sealed proposals procured 
through the solicitation of technical offers and the conduct 
of discussion to evaluate and determine the acceptability of 
technical offers. It may consist of a technical fi rst phase in 
which bidders submit unpriced technical offers to be evalu-
ated by the Board, and a second phase in which those bid-
ders whose technical offers are determined to be accept-
able during the fi rst phase have their price bids or technical 
offers and price bids considered.
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3.19.2 Conditions for Use
The competitive negotiation procedure will be used when 
the contracting offi cer makes a written determination and 
fi nding that:

(i) Specifi cations cannot be made suffi ciently specifi c to 
permit award on the basis of either the lowest bid price or 
the lowest evaluated bid price, including, but not limited 
to, contracts for experimental or developmental research 
work, or highly complex equipment which requires tech-
nical discussions, and other non-standard supplies, ser-
vices, or construction; or

(ii) Sealed bidding is inappropriate because the avail-
able sources of supply are limited, the time and place of 
performance cannot be determined in advance, the price 
is regulated by law, or a fi xed price contract is not ap-
plicable; or

(iii) The bid prices received through sealed bidding are 
unresponsive or unreasonable as to all or part of the re-
quirements, or are identical or appear to have been the 
result of collusion; provided each responsible bidder is 
notifi ed of the intention to negotiate and is given a rea-
sonable opportunity to negotiate, and the negotiated 
price is lower than the lowest rejected bid by any respon-
sible bidder

Competitive negotiation may thus be used:
(a) To invite and evaluate technical offers to determine 
their acceptability to fulfi ll the purchase description re-
quirements;

(b) To conduct discussions for the purposes of facilitat-
ing understanding of the technical offer and purchase 
description requirements and where appropriate, obtain 
supplemental information, permit amendments of tech-
nical offers or amend the purchase description;

(c) To accomplish subsections (a) and (b) above prior to 
soliciting priced bids; and

(d) To award the contract to the lowest responsive and 
responsible bidder in accordance with the competitive 
sealed bidding procedures.

3.20 Procedure for Phase One of the Competitive 
Negotiation

3.20.1 Solicitation of Proposals
Proposals shall be solicited by advertisement of a request 
for proposals through posting on the Internet and/or by 
publication in a newspaper of general circulation in Jef-
ferson County or any other means which, as determined 
by the Superintendent or his designee, will notify an ad-
equate number of qualifi ed sources to permit reasonable 
competition consistent with the nature and requirement of 
the procurement.

3.20.2 Form
The competitive negotiation procedure shall be initiated by 
the issuance of a request for proposals, which shall state:

(a) That priced or unpriced technical offers are request-
ed;

(b) That it is a competitive negotiated procurement, and 
initial proposals will be considered only if they fall with-
in the competitive range after the evaluation phase;

(c) The weighted criteria which is to be used in the evalu-
ation of the initial proposals to place them in the com-
petitive range;

(d) If more than one factor is to be considered in the eval-
uation, the relative importance of the factors;

(e) That the Board, to the extent the contracting offi cer 
fi nds necessary, may or may not conduct oral or written 
discussions of the initial proposals;

(f) If the price is to be submitted with the initial pro-
posal, that such submission shall be in a separate sealed 
envelope;

(g) That prospective bidders may designate those por-
tions of the initial proposal which contain trade secrets 
or other proprietary data which are to remain confi den-
tial to the extent provided by applicable law; and

(h) That the item being procured shall be furnished gen-
erally in accordance with the offeror s̓ initial proposal as 
found to be fi nally acceptable and shall meet the require-
ments of the request for proposals.

3.20.3 Amendments to the Request for Proposal
After receipt of initial proposals, amendments to the re-
quest for proposal shall be distributed only to prospective 
offerors who submitted initial proposals. If the request for 
proposal is amended after initial proposals are received, 
all prospective offerors who submitted initial proposals 
shall be allowed to submit new proposals or amend those 
submitted. If, in the opinion of the contracting offi cer, a 
contemplated amendment will signifi cantly change the na-
ture of the procurement, the request for proposal may be 
cancelled by written notice to all offerors submitting pro-
posals, and a new request for proposal issued.

3.20.4 Receipt and Handling of Proposals
(a) Initial proposals shall not be opened publicly nor be 
disclosed to unauthorized persons prior to the award of 
the contract.
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(b) If any offeror has requested nondisclosure of trade 
secrets and other proprietary data identifi ed in writing as 
provided in subparagraph 3.20.2 (g), the contracting of-
fi cer shall examine such request and make a determina-
tion. After the award of the contract, all proposals shall 
be open to public inspection subject to any continuing 
prohibition on the disclosure of confi dential data to the 
extent provided by applicable law. If the parties do not 
agree as to the disclosure of data, the contracting offi -
cer shall inform the offeror in writing what portions of 
the proposal will be disclosed and that unless the offeror 
protest his determination in the manner designated in 
Article IX (Legal and Contractual Remedies) of these 
regulations or unless the offeror withdraws his proposal 
as provided in paragraph 3.10.1, the proposal will be so 
disclosed.

3.20.5 Evaluation of Proposals
Proposals submitted by offerors shall be evaluated solely 
in accordance with the criteria set forth in the request for 
proposals. All proposals shall be categorized as;

(a) Acceptable;

(b) Potentially acceptable; that is, reasonably susceptible 
of being made acceptable; or

(c) Unacceptable.

The contracting offi cer may make an award without dis-
cussion if, in the contracting offi cer s̓ opinion, there are 
suffi cient acceptable proposals to assure effective price 
competition. If the contracting offi cer fi nds that such is not 
the case, the contracting offi cer shall engage in technical 
and/or price discussions as set forth in paragraph 3.20.6.

3.20.6 Discussions of Proposals
Discussions of technical aspects of the proposals and/or 
prices may be conducted by the contracting offi cer with 
any offeror who submits an acceptable, or potentially ac-
ceptable, proposal. During the course of such discussions, 
the contracting offi cer shall not disclose any information 
derived from one proposal to any other offeror. Once dis-
cussions are begun, any offeror who has not been notifi ed 
that its proposal has been fi nally found unacceptable, may 
submit supplemental information amending its proposal at 
any time until the closing date established by the contract-
ing offi cer. Such submission may be made at the request of 
the contracting offi cer or upon the offeror s̓ own initiative. 
Discussions need not be conducted:

(a) With respect to prices, where such prices are fi xed by 
law or regulation except that consideration shall be given 
to competitive terms and conditions; or

(b) Where time of delivery or performance will not per-
mit discussions; or

(c) Where it can be clearly demonstrated and documented 
from the existence of adequate competition or accurate 

prior cost experience with that particular supply, service, 
or construction item that acceptance of an initial offer 
without discussion would result in fair and reasonable 
prices and the request for proposal notifi es all offerors 
of the possibility that award may be made on the basis 
of initial offers.

If discussions pertaining to the revision of the specifi ca-
tions or quantities are held with any potential offeror, all 
other potential offerors shall be afforded an opportunity 
to take apart in such discussions. A request for proposals 
based on revised specifi cations or quantities shall be issued 
as promptly as possible, shall provide for an expeditious 
response to the revised requirements and shall be awarded 
upon the basis of the lowest bid price or lowest evaluated 
bid price submitted by any responsive and responsible of-
feror. No discussion shall be conducted with offerors after 
submission of revised proposals except for a compelling 
reason as determined in writing by the local public agency. 
The request for proposals shall state that an award is to be 
made without discussion except as herein provided.

3.20.7 Notice of Unacceptable Proposals
When the contracting offi cer determines a proposal to be 
unacceptable, he or she shall promptly notify the offeror 
in writing. The offeror shall not be afforded an additional 
opportunity to supplement the proposals.

3.20.8 Award
Upon ascertaining that the proposals received from the of-
ferors constitute a competitive range within which the best 
interests of the Board shall be served, the contracting of-
fi cer shall determine the offeror who submitted the lowest 
evaluated cost proposal and shall make an award to that 
offeror. After the contracting offi cer makes the award, the 
offeror shall be promptly notifi ed of the contract award in 
writing.

3.21 Mistakes During Competitive Negotiation
Procedure

3.21.1 Mistakes may be corrected or proposals may be 
withdrawn;

(a) Before proposals are considered;

(b) After any discussions have commenced under section 
3.20 (Procedure for Phase One of Competitive Negotia-
tion) ;or

(c) When responding to any amendment of the request 
for proposals.

3.21.2 Other mistakes may be corrected or withdrawal per-
mitted in accordance with section 3.14 (Mistakes in Bids).
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3.22 Pre-Bid Conferences in Competitive
Negotiation Procedure

Prior to the submission of proposals, a pre-bid conference 
as contemplated by section 3.8 (Pre-Bid Conferences) may 
be conducted by the contracting offi cer. The contracting 
offi cer may also hold a conference of all offerors at any 
time during the evaluation of the proposals.

3.23 Negotiation After Competitive Sealed
Bidding

3.23.1 Determination
In the event that all bids submitted pursuant to competi-
tive sealed bidding under sections 3.2 through 3.19 of this 
Article result in bid prices in excess of the funds available 
for the procurement, the Director of Purchasing may enter 
into negotiations after competitive sealed bidding if he or 
she makes a determination and fi nding:
 (a) That there are no additional funds available from any 
source so as to permit an award to the lowest responsive 
and responsible bidder; and
 (b) The best interests of the Board will not permit the delay 
attendant to a resolicitation under revised specifi cations, or 
for revised quantities and competitive sealed bidding.

3.23.2 Procedure for Negotiation After Competitive 
Sealed Bidding

(a) Where there is more than one bidder, competitive 
negotiations pursuant to section 3.19 (Competitive Ne-
gotiation Procedure) of this Article shall be conducted 
with the three, or two if there are only two, bidders deter-
mined in writing by the Director of Purchasing to be the 
lowest responsive and responsible bidders to the compet-
itive sealed bid invitation. Such competitive negotiations 
shall be conducted under the following restrictions:

(i) If discussions pertaining to the revisions of the 
specifi cations or quantities are held with any potential 
offeror, all other potential offerors shall be afforded an 
opportunity to take part in such discussions; and

(ii) A request for proposals, based upon revised speci-
fi cations or quantities shall be issued as promptly as 
possible, and shall provide for an expeditious response 
to the revised requirements, and shall be awarded on 
the basis of the lowest bid price or the lowest evaluated 
bid price submitted by any responsive and responsible 
offeror. No discussion shall be conducted with offer-
ors after submission of proposals except for a compel-
ling reason as determined in writing by the contract-
ing offi cer. The request of proposals shall state that 
the award is to be made without discussions except as 
herein provided.

(b) Where, after competitive sealed bidding, it is deter-
mined that there is only one responsive and responsible 
bidder, a noncompetitive negotiated award may be made 
to such bidder.

3.24 Noncompetitive Negotiation

3.24.1 Determination
The Director of Purchasing may contract or purchase 
through noncompetitive negotiation only after a written 
determination is made by a designee of the Superintendent 
that competition is not feasible and that:

(a) An emergency, as defi ned in paragraph 1.5.27, exists 
which will cause harm to the Board as a result of delay 
in competitive procedures; or

(b) There is a single source within a reasonable geo-
graphical area of the products or services to be procured; 
or

(c) The contract is for the services of a licensed profes-
sional, such as attorney, physician, psychiatrist, psy-
chologist, certifi ed public accountant, registered nurse 
or educational specialist; a technician such as a plumber, 
electrician, carpenter or mechanic; or an artist such as a 
sculptor, aesthetic painter, or musician, provided, how-
ever, that this provision shall not apply to architects or 
engineers, providing construction management services 
rather than professional architectural or engineering ser-
vices; or

(d) The contract is for the purchase of perishable items 
purchased on a weekly or more frequent basis, such as 
fresh fruits, fresh vegetables, fresh fi sh or fresh meat; or

(e) The contract is for replacement parts where the need 
cannot be reasonably anticipated and stockpiling is not 
feasible; or

(f) The contract is for proprietary items for resale; or

(g) The contract relates to an enterprise in which the 
buying or selling by students is a part of the educational 
experience; or

(h) The contract or purchase is for expenditures made on 
authorized trips outside of Jefferson County; or

(i) The contract is for the purchase of supplies which are 
sold at public auction or by receiving sealed bids; or

(j) The contract is for group life insurance, group health 
and accident insurance, group professional liability in-
surance, Worker s̓ Compensation insurance and unem-
ployment insurance; or

(k) The contract is for a sale of supplies at reduced prices 
that will afford a purchase at savings to the Board; or

(l) An invitation for bids has been made in accordance 
with KRS 45A.365 as implemented by these regulations 
and no bids have been received from responsive and re-
sponsible bidders.



16

Procurement Regulations

3.25 Cost Reimbursement Contracts

3.25.1 Use
Procurement may be made by use of a cost reimbursement 
contract only if the Director of Purchasing makes a deter-
mination and fi ndings that such contract is likely to be less 
costly to the Board than any other type of contract, or that 
it is impracticable to obtain supplies or services of the kind 
or quality required except under such a contract.

3.25.2 Requirements
In addition to all other requirements of these regulations 
applicable to the type of procurement by which a cost reim-
bursement contract is entered into, the following require-
ments shall apply to any such contract: (a) each contractor 
under a cost reimbursement type contract shall give notice 
to the Director of Purchasing, as provided in the contract, 
before entering into either a cost reimbursement type sub-
contract or any type of subcontract which involves more 
than $10,000 or more than ten percent (10%) of the estimat-
ed cost of the contractor s̓ contract with the Board, and (b) 
the Director of Purchasing shall make a determination and 
fi nding before making the contract award that the proposed 
contractor s̓ accounting system will permit timely develop-
ment of all necessary cost data in the form required by 
the contract and that the contractor s̓ accounting system is 
adequate to allocate costs in accordance with the require-
ments of the contract and these regulations.

3.25.3 Right to Audit
The Board shall have the right to audit the books and re-
cords of a contractor or any subcontractor under any cost 
reimbursement contract or subcontract. The contractor or 
subcontractor shall maintain all books and records reason-
ably connected with cost or pricing data for a period of fi ve 
years from the date of fi nal payment under the contract or 
subcontract.

3.26 Multiyear Contracts

3.26.1 Use
Unless otherwise provided in the Board resolution approv-
ing the expenditure, multiyear contracts for supplies and 
services may be entered into for periods extending beyond 
the end of the fi scal year in which the contract was made, 
if funds for the fi rst fi scal year of the contract are available 
at the time of contracting. Payment and performance obli-
gations for succeeding fi scal years shall be subject to the 
availability of funds.

3.26.2 Requirements
Before the Board may enter into a multiyear contract, the 
Director of Purchasing shall make a determination and 
fi ndings that (a) the Board s̓ estimated requirements cover 
the period of the contract and are reasonably fi rm and con-
tinuing, and (b) the contract will serve the best interests of 
the Board by encouraging effective competition or other-
wise promoting economies in the Board s̓ operations.

3.26.3 Availability of Funds
When funds are not included in the Board s̓ budget or oth-
erwise made available to support continuation of perfor-
mance of a multiyear contract in any subsequent fi scal year, 
the contract for that subsequent fi scal year may be cancelled 
and the contractor shall be reimbursed for the reasonable 
value of any nonrecurring costs incurred but not amortized 
in the price of the supplies or services delivered under the 
contract. The cost of cancellation may be paid from (a) any 
funds currently available for performance of the contract, 
(b) any funds currently available for procurement of simi-
lar supplies or services and not otherwise obligated, or (c) 
funds specifi cally approved by the Board for the payment 
of such cancellation costs. 

3.27 Small Purchase Procedures

3.27.1 Policy of Small Purchases
(a) Small purchase procedures may be used for the award 
of any contract or purchase for which a determination is 
made that the aggregate amount of the contract or pur-
chase does not exceed $20,000.00.

(b) Supplies, services or construction normally supplied 
as a unit cannot be artifi cially divided for the sole purpose 
of using small purchase procedures. Supplies, services 
or construction to be supplied over a period of time at 
the same unit price shall be considered a single purchase 
contract. A contract made under small purchase proce-
dures may be for any period of time that will provide the 
most benefi cial market price to the Board, provided no 
contract time period shall be fi xed for a period of time 
exceeding two years nor shall any period be fi xed for the 
sole purpose of avoiding the requirements of competitive 
sealed bidding or any negotiation procedures as set forth 
in this Article.

3.27.2 Procedures
(a) For all purchases which exceed $10,000 in value but 
which do not exceed $20,000.00 in value, the following 
procedure shall be followed by the authorized contract-
ing offi cer;

(i) The contracting offi cer shall solicit a minimum of 
three potential bidders or suppliers and request written 
quotations for the supplies, services or construction 
which are to be procured. The requirement of written 
quotations may be dispensed with if the contracting 
offi cer makes a written determination that time does 
not permit the submission of written quotations, pro-
vided that any bids received in such manner shall be 
subsequently verifi ed in writing by the bidder.

(ii) The solicitation by the contracting offi cer shall 
state the salient, desired criteria of the supplies, ser-
vices or construction to be procured, and shall inform 
the potential bidders or suppliers that the contract will 
be awarded on the basis of the lowest bid.
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(iii) Upon completion of the steps in subparagraphs 
(i) and (ii) of this paragraph, the contracting offi cer 
shall award the contract to the lowest responsible and 
responsive bidder.

(iv) The contacting offi cer shall, upon award of the 
contract, make a complete record of the manner in 
which he solicited the bid, such record to include the 
method of soliciting the bids, all written solicitations 
and responses thereto, the name of the person to whom 
the contract was awarded, a determination and fi nd-
ings to support the award, the written contract and the 
method of dispensing funds.

(v) The record required in subparagraph (iv) of this 
paragraph shall be retained by the Director of Pur-
chasing for a period of fi ve years.

(b) 
(i) For all purchases which exceed $5,000.00 in value 
but which do not exceed $10,000.00 in value, the con-
tacting offi cer shall use his best efforts to obtain the 
lowest price from a responsible and responsive bidder 
for the supplies, services or construction to be pro-
cured.

(ii) Upon award of the contract, the contracting of-
fi cer shall make a record of the manner in which he 
solicited the bid, and such record shall account for, in 
reasonable detail, the reason for expending the funds, 
the manner of solicitation, the amount of money ex-
pended, the written contract and the method of dis-
pensing the funds.

(c) For all purchases which do not exceed $5,000 in val-
ue, the contracting offi cer shall use his best efforts to 
obtain the lowest price from a responsible and responsive 
bidder, for the supplies, services or construction to be 
procured.
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4.1 Specifi cation Standardization

4.1.1 Standardization Authority
The Director of Purchasing shall have the responsibility for 
issuing and maintaining the Board s̓ contract specifi cations 
for supplies and services.

4.1.2 Duties
In order to maintain concise contract specifi cation data, the 
Director of Purchasing shall:

(a) Prepare and issue standard specifi cations for supplies 
and services commonly used by the Board and for sup-
plies and services which must be aggregated under the 
small purchase procedures set forth in the applicable 
provisions of KRS Chapter 45A and these regulations;

(b) Revise all standard specifi cations to conform to all 
technical and scientifi c advances pertaining to the sup-
plies and services described in those specifi cations;

(c) Standardize all specifi cation to the greatest extent 
practicable; and

(d) Establish and, as necessary, revise guidelines for 
drafting specifi cations, standards of measurement and 
sampling, testing and inspection procedures in order to 
maximize competition.

4.2 Maximum Practicable Competition
All specifi cations shall be drafted so as to assure the maxi-
mum practicable competition to fulfi ll the Board s̓ require-
ments.

4.3 Prohibition Against Restrictive Specifi cations
No specifi cation shall be drawn which describe in any way 
a product which is proprietary to one company unless:

(a) No other kind of specifi cation is practicable for the 
Board to describe its requirements; and

(b) Such a specifi cation includes language which specifi -
cally permits an equivalent product to be supplied. Such 
a specifi cation shall include a description of the salient 
characteristics of the product.

4.4 Methods of Construction Contracting
Management

The Executive Director of Facilities and Transportation 
shall take appropriate action to select as many alternative 
methods of management of construction contracting as he 
or she may determine to be feasible, setting forth criteria 
to be used in determining which method of management 
of construction is to be used for a particular project, and 
granting to the contracting offi cer the discretion to select 
the appropriate method of construction contracting for a 
particular project; provided, however, that the contract-
ing offi cer shall make a determination and fi nding to sup-
port the selection of a particular method of management 
of construction contracting in each case. In fulfi lling his 
or her duties under this section, the Executive Director of 
Facilities and Transportation may use any method set forth 
in regulations adopted under KRS 45A.180.

Article IV
Specifi cations And Methods For Supplies And 

Services
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5.0 Scope of Section
This article contains the general principles and procedures 
for the selection of architectural-engineering fi rms for con-
tracts for the rendition of professional services and/or for 
the provisions of construction management services.

5.1 Selection Policy and Criteria

5.1.1 As permitted by KRS 45A.380 (3), it shall be the 
policy of the Board to enter into noncompetitive negotia-
tions with architectural-engineering fi rms according to the 
procedures set forth below for contracts whereby architec-
tural-engineering fi rms shall render professional architect 
or engineer services on construction projects, rather than 
construction management services.

5.1.2 Noncompetitive negotiation shall not be used for con-
tracting with architectural-engineering fi rms for the rendi-
tion of construction management services. The selection 
of the architectural-engineering fi rms for the rendition of 
construction-management services shall be accomplished 
according to the procedures set forth below.

5.1.3 When the proposed contract is for the rendition of 
professional services, and shall be non-competitively ne-
gotiated, the selection of an architectural-engineering fi rm 
may be based, in part, on the following criteria:

(a) Specialized experience of the fi rm in the type of work 
required;

(b) Capacity of the fi rm to accomplish the work within 
the required time;

(c) Past experience, if any, of the fi rm with respect to 
performance on Board construction contracts;

(d) Location of the fi rm in the geographical area of the 
project; provided that there is an appropriate number of 
qualifi ed fi rms therein for consideration; and

(e) The volume of work previously awarded the fi rm by 
the Board with the object of effecting an equitable dis-
tribution of architectural-engineering fi rms, including 
minority-owned and small business fi rms that have not 
had prior contracts with the Board.

5.1.4 When the proposed contract is for the rendition of 
construction management services, which shall be com-
petitively bid on the basis of the lowest bid or the lowest 
evaluated bid, the criteria for the selection of an architec-
tural-engineering fi rm shall be the lowest bid price or the 
lowest evaluated bid price received from a responsive and 
responsible bidder.

5.2 Selection Procedures

5.2.1 The selection procedures set forth below shall be 
used in the selection of architectural-engineering fi rms for 
architectural-engineering contracts to be awarded by the 
Board.

5.2.2 All selection procedures, including preselection, 
shall be under the cognizance of the Executive Director of 
Facilities and Transportation.

5.2.3 Any contracts estimated to cost in excess of 
$20,000.00 shall establish the criteria to be used to evalu-
ate the qualifi cations of the architectural-engineering fi rms 
in advance. Such criteria should include the general crite-
ria set forth in paragraph 5.1.3, and more specifi c criteria, 
such as desired qualifi cations, size and expertise of staff, 
required staff experience, and as appropriate, aesthetic 
considerations, special conceptual or design elements and 
related factors, should be included as necessary.

5.2.4 When the contract is for the rendition of construction 
management services and the architectural-engineering 
fi rm shall be selected on the basis of either the lowest bid 
price or the lowest evaluated bid price, the following selec-
tion procedure shall be followed:

(a) The criteria for selection of the architectural-engi-
neering fi rm shall be developed in accordance with para-
graphs 5.1.3, 5.1.4 and 5.2.3;

(b) The criteria and bid specifi cations for the construc-
tion project shall be mailed or distributed electronically 
to all architectural-engineering fi rms which have com-
plied with the standards set forth for prequalifi cation in 
Article XII of these regulations;

(c) Notice of Invitations to Bid on the construction proj-
ect shall be advertised by posting on the Internet or pub-
lication in a newspaper of general circulation in Jeffer-
son County, a minimum of seven days before the date 
set for the opening of the bids. The advertisement shall 
include the time and place the bids shall be opened and 
the times and places where the criteria and specifi cations 
may be obtained;

(d) The bids shall be retained by the Executive Direc-
tor of Facilities and Transportation until such time that 
they shall be opened publicly at the time and place des-
ignated in the invitation for bids. Each bid shall then be 
recorded, with the name of the bidder, and shall be open 
for public inspection;

Article V
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(e) The architectural-engineering contract shall be 
awarded with reasonable promptness by written notice 
to the responsive and responsible bidder whose bid was 
either the lowest bid price or the lowest evaluated bid 
price.

5.2.5 When the contract is for the rendition of professional 
services, and the architectural-engineering fi rm shall be 
selected on the basis of noncompetitive negotiations, the 
following selection procedure shall be followed:

(a) The Executive Director of Facilities and Transporta-
tion shall make a written determination that competitive 
bidding procedures are not practicable for the selection 
of an architectural-engineering fi rm and that the pro-
curement is for the services of an licensed professional 
and the grounds therefor; 

(b) The criteria for selection of the architectural-engi-
neering fi rm shall be developed in accordance with para-
graphs 5.1.3 and 5.2.3;

(c) The criteria for selection shall be mailed or distrib-
uted electronically, with a request for proposals, to all 
architectural-engineering fi rms which have complied 
with the standards set forth for prequalifi cation in Ar-
ticle XII of these regulations. The criteria shall set a date 
and time for the submission of proposals, and no propos-
als shall be accepted subsequent to the date and time so 
designated;

(d) A committee consisting of at least three persons shall 
be appointed by the Superintendent or his designee and 
shall evaluate the proposals submitted and select a list 
of at least three fi rms for each project, all of which are 
considered by the committee as qualifi ed to do the work 
in question. The committee shall recommend to the Su-
perintendent the fi rm to be awarded the contract, and 
shall rank the other fi rms in order of recommendation. 
Upon approval by the Superintendent, the Executive Di-

rector of Facilities and Transportation shall then enter 
into negotiations with the recommended fi rm and shall 
attempt to enter into a contract with the fi rm for the ren-
dition of architectural-engineering services. In the event 
that the recommended fi rm does not enter into a contract 
with the Board, the Executive Director of Facilities and 
Transportation shall terminate the negotiations with the 
recommended fi rm and enter into negotiations with the 
next recommended fi rm.

(e) When negotiations are completed, the proposed con-
tract with the recommended architectural-engineering 
fi rm shall be submitted to the Superintendent for fi nal 
approval.

5.3 Special Approval of Selections

5.3.1 When the estimated cost of a contract for architectur-
al-engineering professional services exceeds $100,000, the 
selection shall require the approval of the Superintendent 
or his designee.

5.3.2 When a fi rm, to which the Board has previously 
awarded contracts totaling over $100,000 during the cur-
rent calendar year, has been selected for an additional 
award to be made by the same contracting offi ce, the selec-
tion shall require, prior to negotiation with the architec-
tural-engineering fi rm, the approval of the Superintendent 
or his designee.

5.3.3 When supplemental work to be added to an exist-
ing contract will cause the total contract cost to exceed 
$100,000 or exceed seven percent (7%) of the total contract 
cost, the selection for such work shall require the prior ap-
proval of the Superintendent or his designee.
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5-A.0 Scope of Selection
This article contains the general principles and procedures 
for the selection of fi scal agents for the rendition of fi nan-
cial advisory services and bond fi nancing.

5-A.1 Selection Policy and Criteria

5-A.1.1 It shall be the policy of the Board to enter into non-
competitive negotiations with at least three fi rms according 
to the procedures set forth below for each contract under 
which a fi scal agent fi rm shall render professional services 
on bond fi nancing projects.

5-A.1.2 It shall be the policy of the Board to make available 
to the public all requirements for the contracting of fi scal 
agent fi rms for the rendition of fi scal services.

5-A.1.3 When the proposed contract is for the rendition of 
fi scal services and shall be non-competitively negotiated, 
the selection of a fi scal agent fi rm may be based, in part, on 
the following criteria:
 (a) Specialized experience of the fi rm in the type of work 
required;
 (b) Capacity of the fi rm to accomplish the work within the 
required time;
 (c) Past experience, if any, of the fi rm with respect to perfor-
mance on Board fi scal projects or other fi nancing projects;
 (d) Location of the fi rm in which the geographical area of 
the Board; provided that there is an appropriate number of 
qualifi ed fi rms therein for consideration;
 (e) The volume of work previously awarded the fi rm by the 
Board with the object of effecting an equitable distribution 
to fi scal agent fi rms, including minority-owned and small 
business fi rms that have not had prior contracts with the 
Board.

5-A.2 Selection Procedures

5-A.2.1 The selection procedures set forth below shall be 
used in the selection of fi scal agent fi rms for contracts to be 
awarded by the Board.

5-A.2.2 All selection procedures, including preselection, 
shall be under the cognizance of the Superintendent or his 
designee.

5-A.2.3 Any contracts estimated to cost in excess of 
$20,000.00 shall establish the criteria to be used to evalu-
ate the qualifi cations of the fi scal fi rms in advance. Such 
criteria shall include the general criteria set forth in para-
graph 5-A.1.3 and more specifi c criteria, such as desired 
qualifi cations, size and expertise of staff, required staff 
experience, fee schedule, and appropriate considerations 

which relate to the special expertise that may be needed in 
fi nancing certain areas.

5-A.2.4 The fi scal agent fi rms shall be selected on the basis 
of noncompetitive negotiations, and the following selection 
procedure shall be followed:

(a) The Superintendent or his designee shall make a writ-
ten determination that competitive bidding procedures 
are not feasible for the selection of fi scal agent fi rms and 
that the procurement is for the services of a licensed pro-
fessional and other grounds therefor;

(b) The criteria for selection of the fi scal agent fi rm shall 
be developed in accordance with paragraphs 5-A.1.3 and 
5-A.2.3 and Article XII of these regulations;

(c) The criteria for selection shall be mailed or distrib-
uted electronically and shall request fi scal agent fi rms 
to respond to the criteria for selection in order for the 
fi rms to prequalify under this regulation and Article XII 
of these regulations. The criteria shall set forth a date 
and time for fi scal agent fi rms to respond to the Board 
with the responses to the criteria for selection.

(d) A committee consisting of the Superintendent or his 
designee, the Chief Financial Offi cer and Treasurer, and 
an attorney selected by the Board shall evaluate the cri-
teria submitted and in their sole discretion and according 
to the criteria sent to the fi scal agent fi rms will prequalify 
said fi rms. When services from the fi rms are needed, the 
committee may rank the fi rms in any order which they 
deem to be of advantage to the Board and then enter into 
negotiations with the fi rms being most preferred for that 
particular bond issue or other fi scal services, and shall 
attempt to engage said fi rms in a contract. In the event 
that a contract is not entered into with the most preferred 
fi scal agent fi rms, the committee shall terminate negotia-
tion procedure with the most preferred fi scal agent fi rms 
and enter into negotiations with the next most preferred 
fi scal agent fi rms on the committee s̓ list;

(e) When negotiations are completed, a determination 
and fi nding shall be made documenting the negotiation 
process and placed in the contract fi le. The contract shall 
be executed after approval by the Board.

5-A.3 Special Approval of Selections

When a fi rm to which the Board has previously awarded 
contracts totaling over $20,000.00 during the fi scal year, 
has been selected for an additional award to be made by the 
same contracting offi ce, the selection shall require, prior to 
negotiation with the fi scal agent fi rm, the approval of the Su-
perintendent, and be subject to fi nal approval by the Board.

Article V-A
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6.1 Policy

6.1.1 Contract modifi cations shall be effective only by the 
delivery of written notice by the party seeking to modify 
the existing contract to the other party prior to the effective 
date the modifi cation is sought.

6.1.2 Contract modifi cations shall be of three general 
types:
(a) Administrative changes which do not affect the substan-
tive rights of the contracting parties and do not require the 
contractor s̓ acceptance;

(b) Change orders;

(c) Terminations for convenience and for default.

6.1.3 Each contracting offi cer for the Board shall require ap-
propriate modifi cations clauses in all contracts for the pro-
curement of goods, services, professional services and con-
struction which embody the policy set forth in section 6.1.

6.1.4 The Board policy regarding the pricing of contract 
modifi cations, including changes which may be issued uni-
laterally, is as follows:

(a) The price of contract modifi cation shall be negoti-
ated prior to the execution of the modifi cation if this can 
be done without adversely affecting the interest of the 
Board. Should a cost increase exceeding seven percent 
(7%) of the total contract price possibly result from a 
modifi cation and time does not permit negotiation of a 
price for the modifi cation, at least a maximum price shall 
be negotiated unless to do so would be impracticable.

(b) If a cost increase exceeding ten percent (10%) of the 
total contract price may result from a proposed modi-
fi cation, the Board shall immediately institute the pro-
curement procedure required by Article III of these 
regulations for the procurement of the increased amount 
of materials under the existing contract. In no event shall 
the Board enter into a modifi cation agreement exceeding 
ten percent (10%) of the total contract price without pro-
ceeding through the required procurement procedures.

6.1.5 Only contracting offi cers acting within the scope of 
their authority are empowered to execute modifi cations on 
behalf of the Board. Other Board personnel shall not:

(a) Execute modifi cations;

(b) Act in any manner so as to cause the contractor to 
believe that they have the authority to bind the Board;

(c) Direct or encourage the contractor to perform work 
which should be the subject of a modifi cation.

6.1.6 Availability of Funds
A contract modifi cation involving an increase in funds 
shall not be executed unless a certifi cation of fund avail-
ability has been obtained by the contracting offi cer. When 
a modifi cation is issued prior to agreement as to price ad-
justment, the certifi cation shall be made on the best avail-
able estimate of cost. However, in no event shall a modifi -
cation be issued if the existing contract is conditioned upon 
the availability of funds.

6.2 Change Orders

6.2.1 Scope of Section
This section sets forth the policies and procedures govern-
ing the issuance, processing and adjusting of change or-
ders:
 (a) Pursuant to the changes clause of any contract for the 
procurement of services, goods, professional services, and 
construction; and
 (b) Pursuant to any other clauses of said contracts invok-
ing the changes clause procedures.

6.2.2 Change Order Procedure
All change orders shall be issued according to the follow-
ing procedures:

(a) Either party to the existing contract may request a 
change in the terms of said contract. Such request shall 
be stated in writing and shall be sent to, or originate 
from, the offi ce of the Director of Purchasing or the of-
fi ce of the Executive Director of Facilities and Transpor-
tation, as the case may require;

(b) If the request or change in the existing contract ne-
cessitates an increase in the total cost of the contract, the 
contractor shall submit and certify to any and all cost or 
pricing data in support of the adjustment;

(c) All segregable, direct costs for work in support of an 
adjusted claim shall be fully recorded and accounted for 
by the Director of Purchasing or the Executive Direc-
tor of Facilities and Transportation, as the case may re-
quire;

(d) Any and all modifi cations by change order shall be 
effected by delivery of written notice as required by 
paragraph 6.1.1 and shall be signed by both parties to the 
existing contract;

(e) Upon issuance of a change order, there shall be an 
equitable adjustment of the contract price and time al-
lowed for the completion of the contract by agreement of 
the parties to the existing contract.

Article VI
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6.2.3 Originating Engineering Change Proposals
(a) Engineering changes may be originated by either 
party to the contract. The Board shall obtain detailed 
information supporting and documenting the proposed 
change; to evaluate the technical, cost and schedule ef-
fects of implementing the change; and to price the change 
in advance when possible.

(b) No architectural-engineering change order shall ex-
ceed ten percent (10%) of a total contract price of the 
existing contact, nor shall any change order be submitted 
for less than two percent (2%) of the total contract price 
of the existing contract.

6.2.4 Controversies from Modifi cation
(a) Any controversies arising due to the modifi cation 
of an existing contract shall fi rst be presented to either 
the Director of Purchasing or the Executive Director of 
Facilities and Transportation, as the case may require. 
Such offi cer shall attempt to make an equitable adjust-
ment on the evidence of claim presented by the contrac-
tor. Upon equitable adjustment, the contractor and such 
offi cer shall execute a supplemental agreement releasing 
the Board from any and all claims.
 
(b) Should the contractor believe that the Board has 
failed to make an equitable adjustment in good faith, 
he may appeal the decision to the Superintendent or his 
designee.

6.2.5 Only the Director of Purchasing or the Executive 
Director of Facilities and Transportation, or their duly au-
thorized agents, shall authorize the issuance of any change 
orders according to the procedures set forth in section 6.2.

6.3 Administrative Changes

6.3.1 All administrative changes shall originate from the 
offi ce of the Director of Purchasing or the Executive Di-
rector of Facilities and Transportation, as the case may 
require.

6.3.2 The issuance of any administrative change shall have 
no binding effect on either the work project or the con-
tract under which the contractor is operating; therefore, the 
contractor s̓ acceptance is unnecessary to effect an admin-
istrative change.

6.4 Termination

6.4.1 Policy
All contracts entered into by the Board shall include appro-
priate contract clauses for the termination of the contract 
for reasons of default of the contractor and for the conve-
nience of the Board.

6.4.2 Termination for Default
(a) Either the Director of Purchasing or the Executive 
Director of Facilities and Transportation, as the case 

may require, may make a written determination that a 
contractor is in breach of any of the terms and conditions 
of an existing contract. The determination shall state that 
the contractor shall have a period of fi ve working days 
within which to cure the breach. A copy of the determi-
nation shall be fi led in the contract fi le, and another copy 
of said determination shall be forwarded to the contrac-
tor in breach of the contract. 

(b) Upon receipt of the determination, the contractor 
shall make all good faith efforts to comply with all terms 
and conditions of the contract and to cure the breach. 
Alternatively, the contractor may submit a written state-
ment admitting default in breach of the contract, and at 
such time, the contract shall be deemed immediately ter-
minated, and all rights and obligations thereunder shall 
be terminated.

(c) Upon receipt of the contractor s̓ admission of default 
and breach or upon the contractor s̓ failure to cure said 
breach within fi ve working days of the issuance of the 
written determination, the Board shall procure a substi-
tute contractor which shall operate under the remainder 
of the existing contract breached by the contractor, and 
the original contractor shall be liable for any and all ex-
cess costs incurred in the procurement of the substitute 
contractor.

6.5 Termination for Convenience 

6.5.1 The Director of Purchasing or the Executive Director 
of Facilities and Transportation may make a written de-
termination at any time that a contract shall be terminated 
for the convenience of the Board and shall issue a notice 
of termination therewith. The notice of termination shall 
state the date and time upon which termination shall be-
come effective and shall also state the extent to which the 
contract is terminated. A copy of the determination and a 
notice of termination shall be placed in the contract fi le, 
and a second copy of said documents shall be forwarded 
to the contractor.

6.5.2 The contractor shall cease performance of the con-
tract upon the date and time set in the written notice of ter-
mination. Within 10 working days thereafter, the contrac-
tor shall issue an itemized statement of any and all services 
performed; or goods delivered; or construction completed, 
and the statement shall be paid by the Board according to 
the procedure set forth in the existing contract.

6.5.3 The determination made by either the Director of 
Purchasing or the Executive Director of Facilities and 
Transportation, as the case may require, shall be fi nal and 
conclusive as to the necessity for termination for conve-
nience, and no party to an existing contract shall have the 
right to appeal from the determination, as it shall be fi nal 
and conclusive.
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7.1 Defi nitions 
The defi nitions of “Cost Actual,” “Cost Data,” “Cost Anal-
ysis,” “Cost Objective,” “Price Data” and “Price Analysis,” 
as set forth in section 1.5 of these regulations, shall apply 
to this Article VII.

7.2 Cost Principles

7.2.1 Application
(a) This Article contains cost principles and procedures 
to be used as guidance in:

(i) establishment of contract cost estimates and prices 
under contracts made by competitive sealed propos-
als or sole source procurement where the award is not 
based on price competition, including but not limited 
to cost reimbursement contracts;

(ii) establishment of price adjustments for contract 
changes;

(iii) pricing of termination for convenience settle-
ments; and

(iv) any other situation in which cost analysis is re-
quired.

(b) The cost principles contained in this Article, as mod-
ifi ed in a particular contract, shall be used to determine 
the allowability of incurred costs for the purpose of re-
imbursing costs under contract provisions which provide 
for the reimbursement of costs.

(c) Proper administration and application of these cost 
principles will entail considering whether supplies, ser-
vices or construction is being procured. Particularly in 
construction contracts, careful attention is necessary to 
ensure proper allocation of job-site and central offi ce ex-
penses while such action may not be necessary under 
most supply contracts.

7.2.2 Limitation
These cost principle regulations are not applicable to:
 (a) The establishment of prices under contracts made by 
competitive sealed bidding or otherwise based on adequate 
price competition rather than the analysis of individual, 
specifi c cost elements, except that this subpart may in the 
discretion of the Board apply to the establishment of ad-
justment of price for changes made to such contracts.
 (b) Prices which are fi xed by law or regulation.
 (c) Prices which are based on established catalog or market 
prices.

7.3 Allowable Costs

7.3.1 General
Any contract cost proposed for estimating purposes or in-
voice or cost-reimbursement purposes shall be allowed as 
provided in the contract. The contract shall provide that the 
total allowable cost of a contract is the sum of the allow-
able direct costs actually incurred in the performance of 
the contract, in accordance with its terms, plus the properly 
allocable portion of the allowable indirect costs, less any 
applicable credits.

7.3.2 When Allowable
The contract shall provide that costs shall be allowed to the 
extent they are:

(a) Reasonable, as defi ned in section 7.4.

(b) Allocable, as defi ned in section 7.5.

(c) Accounted for in accordance with generally accepted 
accounting principles and in a manner that is consistent 
with the contractor s̓ usual accounting practices in charg-
ing costs to its other activities;

(d) Not made unlawful under any applicable law;

(e) Not unallowable under section 7.6 (Treatment of Spe-
cifi c Costs) or any other cost regulation impliedly or ex-
plicitly requiring prior approval to be allowable, and

(f) In the case of costs invoiced for reimbursement, actu-
ally incurred and accounted for in accordance with gen-
erally accepted accounting principles.

7.4 Reasonable Costs

7.4.1 Any cost is reasonable if, in its nature or amount, it 
does not exceed that which would be incurred by an ordi-
narily prudent person in the conduct of competitive busi-
ness. In determining the reasonableness of a given cost, 
consideration shall be given to:

(a) Whether the cost is of a type generally recognized as 
ordinary and necessary for the conduct of the contrac-
tor s̓ business or the performance of the contract;

(b) The restraints inherent in and the requirements im-
posed by such factors as generally accepted sound busi-
ness practices, armsʼ length bargaining, federal and state 
laws and regulations, and contract terms and specifi ca-
tions;

Article VII
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(c) The action that a prudent businessman would take un-
der the circumstances, considering responsibilities to the 
owners of the business, employees, customers, the Board 
and the general public;

(d) Signifi cant deviations from the contractor s̓ estab-
lished practices which may unjustifi ably increase the 
contract costs; and

(e) Any other relevant circumstances.

7.5 Allocable Costs

7.5.1 General
A cost is allocable if it is assignable or chargeable to one 
or more cost objectives in accordance with relative benefi ts 
received. Subject to the foregoing, a cost is allocable to a 
contract if it is:

(a) Incurred specifi cally for the contract;

(b) Benefi ts both the contract and other work, or both the 
Board work and other work, and can be distributed to 
them in reasonable proportion to the benefi ts received; or 

(c) Is necessary to the overall operation of the business, 
although a direct relationship to any particular cost ob-
jective cannot be shown. A cost may be allocable to a 
contract as either a direct cost or indirect cost.

7.5.2 Direct Costs
A direct cost is any cost which can be identifi ed specifi -
cally with a particular cost objective. A direct cost shall 
be allocated directly to its specifi c cost objective, and shall 
not otherwise be charged to the contract. To be allowable, 
a direct cost must be incurred in the course of performance 
of the contract in accordance with its terms. 

7.5.3 Indirect Costs 
(a) Costs not directly identifi ed with any single objective, 
but rather identifi ed with two or more cost objectives, are 
indirect costs. Indirect costs are those remaining to be 
allocated to the several cost objectives after direct costs 
have been determined and charged directly to the con-
tract or other work as appropriate. Any direct costs of 
minor dollar amounts may be treated as indirect costs, 
provided that such treatment produces results which are 
substantially the same as those which would have been 
obtained if such cost had been treated as direct costs.

(b) Indirect costs shall be accumulated into logical cost 
groups with consideration of the reasons for incurring 
the costs. Each group should permit indirect costs to be 
distributed to cost objectives benefi ting from the costs in 
the group. The number and composition of the groups 
should not unduly complicate indirect cost allocation 
where substantially the same results could be achieved 
through less precise methods.

(c) Each indirect cost group shall be distributed to the 
cost objectives substantially in proportion to the benefi ts 
received by the cost objectives. The same method shall be 
used for distributing each particular indirect cost group 
to all pertinent cost objectives. For example, where cost 
is distributed on the basis of direct costs charged to a 
particular cost objective, it must be distributed on that 
basis to all cost objectives pertinent to that group. The 
means selected should not unduly complicate the indi-
rect cost allocation where substantially the same results 
could be achieved through less precise methods. Once 
the appropriate cost objectives have been established 
for the distribution of an indirect cost group, the indi-
rect cost group shall be distributed proportionately to all 
these cost objectives, and no cost shall be diverted from 
these cost objectives.

(d) The method of distributing indirect cost groups shall 
be in accordance with the contractor s̓ established prac-
tices if these are consistent with generally accepted ac-
counting principles, provided that such method is equita-
ble to both the contractor and the Board in the particular 
circumstances involved. The following circumstances 
may indicate that the contractor s̓ method of distribution 
should be examined:

(i) when any substantial difference exists between the 
nature of the work being performed under the contract 
and the other work of the contractor which results in a 
signifi cant difference between the composition of costs 
on the contract work and on other work performed by 
the contractor;

(ii) when any signifi cant change occurs in the nature 
of the business, the extent of subcontracting, the fi xed 
asset improvement programs, the inventories, the vol-
ume of sales and production, the manufacturing pro-
cess, the contractor s̓ products or other relevant cir-
cumstances; or 

(iii) when indirect cost groups developed for a con-
tractor s̓ primary location are applied to off-site loca-
tions because separate cost groups for cost allocable 
to off-site locations may be required to distribute the 
contractor s̓ costs on the basis of the benefi ts accruing 
to the appropriate cost objectives.

(e) The base period for indirect cost allocation is the one 
in which such cost are incurred and accumulated for dis-
tribution to work performed in that period. Normally, 
the base period is the contractor s̓ fi scal year. A different 
base period may be appropriate under unusual circum-
stances. In such cases, an appropriate period should be 
agreed to in advance. 
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7.6 Treatment of Specifi c Cost

7.6.1 Advertising
(a) Advertising costs are those incurred in using adver-
tising media. Advertising media includes newspapers, 
magazines, radio, television, direct mail, trade papers, 
billboards, window displays, conventions, exhibits, free 
samples and the like. All advertising costs except those 
set forth in subparagraph (b) of this paragraph are unal-
lowable.

(b) The only advertising costs which are allowable are 
those which are solely for:

(i) recruitment of personnel;

(ii) the procurement of scarce items;

(iii) the disposal of scrap or surplus materials; and

(iv) the listing of a business name and location in a 
classifi ed directory.

COMMENTARY: Advertising costs are unallowable be-
cause government sales are generated by soliciting specifi c 
offers for specifi c requirements. The Board is not subject 
to impulse buying, and the advertising costs other than for 
those purposes set forth in subparagraph (b) are not allo-
cable to Board contracts .

7.6.2 Bad Debts
Bad debts include losses arising from uncollectable ac-
counts and other claims, such as dishonored checks, em-
ployee advances and related collection and legal costs. All 
bad debt costs are unallowable.

COMMENTARY: Bad debts are unallowable because it 
is presumed that government units always pay their legal 
debts, and thus these costs are not allocable to government 
contracts.

7.6.3 Contingencies
(a) Contingency costs are any contributions to a reserve 
account for any unforeseen costs. Contingency costs are 
unallowable except as provided in subparagraph (b) of 
this paragraph.

(b) For the purpose of establishing a contract cost es-
timate or price in advance of performance of the con-
tract, recognition of uncertainties within a reasonable 
anticipated range of costs may be required and is not 
prohibited by this subsection. Further, contributions to a 
reserve for self-insurance in lieu of and not in excess of, 
commercially available liability insurance premiums are 
allowable as an indirect charge.

COMMENTARY: Contingency costs are unallowable 
because they are speculative in nature and represent a 
mere risk rather than an actual incurred cost.

7.6.4 Depreciation and Use Allowances
(a) Depreciation and use allowances are allowable to 
compensate contractors for the use of buildings, capital 
improvements and equipment. Depreciation is a method 
of allocating the acquisition cost of an asset to periods 
of its useful life. Useful life refers to the periods of eco-
nomic usefulness in the particular contractor s̓ opera-
tion as distinguished from physical life. Use allowances 
provide compensation in lieu of depreciation or other 
equivalent costs. Consequently, a combination of the two 
methods may not be used in compensating contractors 
for the use of any type of property.

(b) The computation of depreciation or use allowances 
shall be based on acquisition costs. When the acquisition 
costs are unknown, reasonable estimates may be used.

(c) Depreciation shall be computed using any generally 
accepted method, provided that the method is consistent-
ly applied and results in equitable charges considering 
the use of the property. The straight-line method of de-
preciation is preferred unless the circumstances warrant 
some other method. Investment tax credits taken advan-
tage of by
a contractor may at the discretion of the Board be con-
sidered in computation of any depreciation or use allow-
ance.

(d) In order to compensate the contractor for use of de-
preciated, contractor-owned property which has been 
fully depreciated on the contractor s̓ books and records 
and is being used in the performance of a contract, use 
allowances may be allowed as a cost of that contract. 
Use allowances are allowable, provided that they are 
computed in accordance with an established industry or 
government schedule or other method mutually agreed 
upon by the parties.

COMMENTARY: When it is economical for contractors 
to continue using fully depreciated property and equip-
ment, they should be encouraged to do so. Failure to allow 
contractors to charge the Board contracts with costs for the 
use of such property and equipment could serve to encour-
age wasteful scrapping and disposal and the incurrence of 
administrative and rental costs in excess of the otherwise 
allowable use allowance.

7.6.5 Entertainment
(a) Entertainment costs include costs of amusements, 
social activities and incidental costs relating thereto, 
such as meals, beverages, lodging, transportation and 
gratuities. Entertainment costs are unallowable. Refer to 
Article XI of these regulations entitled “Ethics and Stan-
dards of Conduct.” 
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(b) Nothing herein shall make unallowable a legitimate 
expense for employee morale, health, welfare, food ser-
vice or lodging costs, or make unallowable costs incurred 
for meetings or conferences, including but not limited to, 
costs of food, rental facilities and transportation, where 
the primary purpose of incurring such cost is the dis-
semination of technical information or the stimulation 
of production.

 
COMMENTARY: Entertainment costs are not allocable 
to the Board contracts and thus are unallowable because 
like advertising, they are not necessary to obtain Board 
contracts, and because acceptance of entertainment from 
a contractor by a Board employee may be unethical and 
might constitute an apparent confl ict of interest under the 
provisions of these regulations and applicable law.

7.6.6 Fines and Penalties
Fines and penalties include all costs incurred as the result 
of violations of or failure to comply with federal, state and 
local law and regulations. Fines and penalties are unallow-
able costs unless incurred as a direct result of compliance 
with a specifi c provision of the contract or direction of the 
Procurement Offi cer.

COMMENTARY: Fines and penalties are unallowable be-
cause incurrence of the costs is not a reasonably necessary 
cost of doing business. Furthermore, allowing these costs 
would be contrary to good public policy.

7.6.7 Gifts, Contributions and Donations
A gift is property transferred to another person without the 
other person providing return consideration of equivalent 
value. Reasonable costs for employee morale, health, wel-
fare, food services or lodging are not gifts and are allow-
able. Contributions and donations are property transferred 
to a nonprofi t institution which are not transferred in ex-
change for supplies or services of equivalent fair market 
value rendered by a non-profi t institution. Gifts, contribu-
tions and donations are unallowable costs.

COMMENTARY: Contributions and donations are unal-
lowable because allowing these costs would amount to an 
improper disposition of tax revenues by making a payment 
from the Board treasury to an institution or activity se-
lected by a single private taxpayer without the consent of 
the taxpaying public or its elected representatives. There-
fore, allowing these costs would be contrary to good public 
policy. An exception is provided for the bona fi de purchase 
of supplies or services rendered by nonprofi t, volunteer or-
ganizations.

7.6.8 Interest and Other Financing Costs
(a) Interest and other fi nancing cost are all costs of bor-
rowing, in whatever form represented, including bond 
discounts, all costs associated with fi nancing or refi -
nancing operations, and costs of preparing prospectuses 
and issuing stock rights. An example of a cost of borrow-

ing not explicitly represented as interest is the amount 
equivalent to interest included in any leasing agreement, 
including sale and lease-back and long-term leasing 
agreements. (The cost of borrowing in a lease agreement 
equals the present value of the costs of leasing less the 
value of any benefi ts attributable to the leasing agree-
ment different from those associated with ownership, 
such as an option to cancel the lease, and less the pres-
ent value of the costs of ownership.) Interests and other 
fi nancing costs are not allowable except as provided in 
subsection 7.6.8 (b) of these regulations and at the option 
of the Board.

(b) Imputed interest costs, computed in accordance with 
the following concepts, are allowable. The amount of al-
lowable imputed interest cost is computed by the applica-
tion of an interest rate to the contractor s̓ assets utilized 
in performing the contract. The interest rate shall be no 
greater than the average yield on United States Treasury 
Bonds for the 12 months preceding the date of the con-
tract (Or the current prime interest rate being charged 
by the banks in this Commonwealth to their most fa-
vored borrowers if the Superintendent or his designee 
designates this rate in lieu of the Treasury Bond rate.) In 
determining which assets are utilized in performing the 
contract, the contractor s̓ method of allocating assets to 
income-producing activities for fi nancial planning pur-
poses shall be used where it results in a fair and reason-
able cost to the Board. Otherwise, the parties shall apply 
the interest rate to the contractor s̓ total assets and nego-
tiate the portion of this amount that will be allocated to 
the contract as imputed interest.

COMMENTARY: Financing represents a substantial cost 
incurred in the normal course of business. Because rec-
ognition of investments in contracts is proper in contract 
pricing, interest and other fi nancial costs may be allowed 
as reasonable and necessary contract cost under the im-
puted interest cost approach. This imputed interest cost ap-
proach recognizes differing investments in contracts and 
the cost of capital without differentiating unfairly between 
borrowed and equity capital.

7.6.9 Losses Incurred Under Other Contracts
The excess of costs incurred over the income earned un-
der a contract is an underrecovery and constitutes a loss. 
Losses may include both direct and indirect costs. A loss 
incurred under one contract may not be charged to any 
other contract.

COMMENTARY: Losses incurred on other contracts or 
jobs of any nature are unallowable because each contract 
is a separate agreement and the allowable costs must stand 
by themselves on their own merits as reasonable, necessary 
and allocable to the performance of each contract.
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7.6.10 Material Costs
(a) Material costs are the costs of all supplies, including 
raw materials, parts and components (whether acquired 
by purchase from an outside source or acquired by trans-
fer from any division, subsidiary or affi liate under the 
common control of the contractor), which are acquired 
in order to perform the contract. Material costs are al-
lowable, subject to subparagraph 7.6.10 (b) and subpara-
graph 7.6.10 (c). In determining material costs, consid-
eration shall be given to reasonable spoilage, reasonable 
inventory losses, and reasonable overages.

(b) The prices paid for supplies are allowable when the 
price is an established catalog price, as defi ned in para-
graph 1.5.29 of these regulations, or represents the best 
price offered as a result of competitive bidding, or is oth-
erwise justifi ed in accordance with applicable contract 
provisions. Material costs shall include adjustments for 
all available discounts, refunds, rebates and allowances 
which the contractor reasonably should take under the 
circumstances, and for credits for proceeds the contrac-
tor received or reasonably should receive from salvage 
and material returned to suppliers.

(c) Allowance for all materials transferred from any di-
vision (including the division performing the contract), 
subsidiary or affi liate under the common control of the 
contractor shall be made on the basis of costs incurred 
by the transferor (determined in accordance with these 
cost principle regulations, except that double charging of 
indirect costs is unallowable), except the transfer may be 
made at the established price provided:

(i) the contractor s̓ established practice is to price such 
materials at the transferor s̓ current sales price to its 
most favored customer for a like quantity and quality 
under similar payment and delivery conditions; and 

(ii) the price is established either by the established 
catalog price, as defi ned in paragraph 1.5.29 of these 
regulations, or by the lowest price offer obtained as 
a result of competitive sealed bidding or competitive 
sealed proposals conducted with other businesses that 
normally produce the item in similar quantities.

7.6.11 Taxes
(a) Except as limited by subparagraphs (b) and (c) of this 
section, all federal, state and local taxes incurred direct-
ly in the performance of the contract are allowable.

(b) The following costs are unallowable:
(i) federal, state and local income taxes and federal 
excess profi t taxes;

(ii) all taxes from which the contractor could have ob-
tained an exemption, but failed to do so, except where 
the administrative cost of obtaining the exemption 
would have exceeded the tax savings realized from the 
exemption; and

(iii) any interest, fi nes or penalties paid on delinquent 
taxes.

(c) Any refund of taxes which were allowed as a direct 
cost under the contract shall be under a contract shall 
be credited to the indirect cost group applicable to any 
contracts being priced or costs being reimbursed during 
the period in which the refund is made.

COMMENTARY: 1. Income taxes are levied on taxable 
income, which is total income less costs. As such, income 
taxes are considered to be a distribution of profi t and are 
not allowable as a cost. To allow income taxes as a cost 
would have the inequitable result of paying higher prices 
to highly profi table contractors and lower prices to con-
tractors who make little or no profi t and higher prices to a 
single contractor in a highly profi table year and lower pric-
es in an unprofi table year. Further, the higher prices paid 
by treating income taxes as an allowable cost would result 
in higher income and higher income taxes, which in turn 
would generate higher allowable costs and give rise to still 
higher prices, and so on to infi nity; thus, treating federal 
income taxes as an allowable cost simply is impracticable.

 2. Unlike federal taxes, which are levied on the same ba-
sis against all contractors regardless of where they are lo-
cated, different states and localities tax at different rates, 
and others have levied relatively low taxes on contractors 
in order to attract businesses in their jurisdictions. Disal-
lowing state and local income taxes and allowing the cost 
of alternative forms of state and local taxes would result 
in a bias against the use of income taxes by state and local 
governments. In the absence of an equitable tax allocation 
formula acceptable to all jurisdictions, all state and local 
government taxes must be treated in the same manner—ei-
ther all are allowed or all are disallowed.

7.7 Costs Requiring Prior Approval to be
Allowable

7.7.1 General
The costs described in sections 7.2, 7.3, 7.4 and 7.5 of these 
regulations are allowable as direct costs to cost-reimburse-
ment-type contracts to the extent that they have been ap-
proved in advance by the Superintendent or his designee. 
In other situations, these costs are negotiable in accordance 
with general standards set out herein.

COMMENTARY: Some discretionary expenditures, in-
curred without the benefi t of competitive pressure under 
cost-reimbursement-type contracts can give rise to very 
serious and diffi cult questions of reasonableness and al-
locability. Thus, specifi c advance approval by the Superin-
tendent or his designee is required in order for these costs 
to be allowed.
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7.7.2 Pre-Contract Costs
Pre-contract costs are those incurred prior to the effective 
date of the contract directly pursuant to, and in anticipation 
of, the award of the contract. Such costs are allowable as if 
they had been incurred after the date of contract; provided 
that in the case of a cost-reimbursement-type contract, a 
special provision must be inserted in the contract setting 
forth the period of time and maximum amount of cost 
which will be covered as allowable pre-contract costs.

COMMENTARY: Normally, only costs incurred for ac-
tions taken within the contract period are allowable. Costs 
incurred for actions prior to or after the period covered by 
the contract may be considered to be legally not allocable 
to the contract. In order to extend the contract period to 
cover actions taken prior to the date of contract execution 
a special provision setting forth the limits of this extension 
is required.

7.7.3 Bid and Proposal Costs
Bid and proposal costs are the costs incurred in prepar-
ing, submitting and supporting bids and proposals. Bid and 
proposal costs are allowable as direct costs only to the ex-
tent that they are specifi cally permitted by a provision of 
the contract or solicitation document. In other instances, 
reasonable ordinary bid and proposal costs are allowable 
as indirect costs. Where bid and proposal costs are allow-
able as direct costs, they shall not be allowed as indirect 
costs to avoid double accounting for these costs.

COMMENTARY:
1. When bids and proposals are used for market develop-
ment purposes, the cost of 
preparing these bids and proposals are closely related to 
advertising costs.

2. In some cases, special bid and proposal efforts directly 
benefi cial to the Board may have been expended in antici-
pation of the award. If this were encouraged knowingly by 
the Board, it may be equitable to allow these costs as a 
direct charge of the contract.

7.7.4 Insurance
(a) Insurance costs are the cost of obtaining insurance in 
connection with performance of the contract or contribu-
tions to a reserve account for the purpose of self-insur-
ance, provided that such contributions may be approved 
only to the extent of the cost to the contractor to obtain 
similar insurance.

(b) Actual losses which could have been covered by per-
missible insurance or were expressly covered by self-
insurance are unallowable unless the parties expressly 
agree otherwise in the terms of the contract.

7.7.5 Litigation Costs
Litigation costs include all fi ling fees, legal fees, expert wit-
ness fees, and all other costs involved in litigating claims in 
court or before an administrative board.

COMMENTARY: Costs of litigating claims generally are 
unallowable because they are properly allocable to the 
claim and not to the performance of the contract. Further, 
allowing costs incurred in the litigation of unsuccessful 
claims would encourage needless litigation which is con-
trary to public policy. These costs may be awarded to suc-
cessful claimants only at the discretion of the court or the 
administrative board which hears the claim. This does not 
preclude the allowance of reasonable indirect costs for gen-
eral counsel, incurred on a regular basis, whether provided 
by employees or outside counsel.

7.8 Applicable Credits

7.8.1 Defi nitions and Examples
Applicable credits are receipts or price reductions which 
offset or reduce expenditures allocable to contracts as 
direct or indirect costs. Examples include purchase dis-
counts, rebates, allowance, recoveries or indemnifi cation 
for losses, sale of scrap and surplus equipment and mate-
rials, adjustments for overpayments or erroneous charges, 
and income from employee recreational or incidental ser-
vices and food sales.

7.8.2 Reducing Costs
Credits shall be applied to reduce related expenditures.

7.8.3 Refund
The Board shall be entitled to a cash refund if the related 
expenditures have been paid to the contractor under a cost-
reimbursement-type contract.

7.9 Advance Agreements

7.9.1 Purpose
Both the Board and the contractor should seek to avoid 
disputes and litigation arising from potential problems by 
providing in the terms of the contract the treatment to be 
accorded special or unusual costs.

7.9.2 Form Required
Advance agreement may be negotiated either before or 
after the contract award, but shall be negotiated before a 
signifi cant portion of the cost covered by the agreement 
has been incurred. Advance agreements shall be in writing, 
executed by both contracting parties, and incorporated into 
the contract.

7.9.3 Limitation on Costs Covered
An advance agreement shall not provide for any treatment 
of costs inconsistent with these cost principle regulations 
unless a written determination and fi nding has been made 
to deviate from cost principles.



30

Procurement Regulations

7.10 Use of Federal Cost Principles

7.10.1 Cost Negotiations
In dealing with contractors operating according to federal 
cost principles, such as Defense Acquisition Regulation, 
section 15, or Federal Procurement Regulations, Part 1-15, 
the Board, after notifying the contractor, may use the fed-
eral cost principles as guidance in contract negotiations, 
subject to paragraph 7.10.2 of this section.

7.10.2 Incorporation of Federal Cost Principles: Confl icts 
Between Federal Principles and this Part

(a) In contracts not awarded under a program which is 
funded by federal assistance funds, the Board may ex-
plicitly incorporate federal cost principles into a solicita-
tion and thus into any contract awarded pursuant to that 
solicitation. The Board and the contractor by mutual 
agreement may incorporate federal cost principles into 
a contract during negotiation or after award. In either in-
stance, the language incorporating the federal cost prin-
ciples shall clearly state that to the extent federal cost 
principles confl ict with these regulations, these regula-
tions shall control.

(b) In contracts awarded under a program which is fi -
nanced in whole or in part by federal assistance funds, 
all requirements set forth in the assistance document, 
including specifi ed federal cost principles, must be sat-
isfi ed. Therefore, to the extent that the cost principles 
specifi ed in the grant document confl ict with the cost 
principles in these regulations, the cost principles speci-
fi ed in the grant shall control.

7.11 Authority to Deviate from Cost Principles

If the Board desires to deviate from the cost principles set 
forth in these regulations, a written determination shall 
be made by the Director of Purchasing or the Executive 
Director of Facilities and Transportation specifying the 
reasons for the deviation. A copy of such determination 
shall be fi led promptly with the Superintendent and such 
determination shall be effective only upon approval by the 
Superintendent.

7.12 Right to Audit Books and Records

The Board may audit the books and records of any contrac-
tor, or any subcontractor or agent or accountant of any con-
tractor, who has submitted to the Board any cost or pricing 
data in connection with a contract The right to audit under 
this paragraph 7.12 shall extend only to those books and 
records reasonably connected with the submitted cost or 
pricing data. The contractor shall maintain, or shall cause 
the subcontractor or agent or accountant to maintain, the 
books and records for a period of fi ve years from the date 
of fi nal payment under the contract or subcontract.
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8.1 Quality, Assurance, Inspection and Testing 

8.1.1 The Superintendent shall take such steps as deemed 
desirable to ascertain or verify that supplies, services or 
construction items conform to specifi cations. In perform-
ing this duty, the Superintendent shall establish such in-
spection and testing facilities as he shall deem necessary 
and appropriate in his discretion and may enter into ar-
rangements for the joint or cooperative use of laboratories, 
other testing facilities as appropriate, and inspection per-
sonnel. The Superintendent may delegate responsibility for 
inspection, testing and verifi cation to such other employees 
of the Board as he deems necessary.

8.1.2 Warehousing and Storage
The Director of Supply Services, or his designee, shall be 
responsible for procuring, establishing and maintaining, 
receiving, storage, and distribution facilities and services 
that will provide adequate protection and security for all 
supplies therein.

8.1.3 Inventory Control
All Supplies—The Director of Supply Services, or his des-
ignee, shall be responsible for establishing and maintain-
ing an inventory control system with the objective of re-
porting the quantity and value of all supplies not allocated 
to a school or department. Such inventory control system 
shall maintain information as to unallocated stocks of sup-
plies, and shall be used to fi ll requisitions from individual 
schools and/or departments. It shall also be capable of gen-
erating economical reorder quantities of supplies for gen-
eral use. (Schools and various departments shall establish 
similar inventory control systems capable of reporting the 
quantity and value of all unused supplies allocated to that 
school or department.)

8.1.4 Supply Verifi cation
On an annual basis, all supplies maintained in a warehouse 
or storage area that have not been distributed to a school or 
department shall be physically inventoried under the super-
vision of the Director of Supply Services, or his designee.

8.2 Disposition of Excess, Nonexpendable
Supplies

Supplies in serviceable condition shall be reissued to other 
schools or departments by the Director of Supply Services, 
or his designee, and appropriate charges shall be made. 
Such supplies may be transferred to a storage facility for 
reissue, or they may be maintained at the original loca-
tion until reissued, whichever is deemed to be less costly 
in the discretion of the Director of Supply Services, or his 
designee.

Supplies having additional, useful life but requiring refur-
bishment prior to reissue shall, where feasible, be repaired 
or rebuilt and reissued in accordance with this Article.

8.3 Disposition of Surplus Supplies

8.3.1 General Requirements
Supplies having no further foreseeable use to the Board 
shall be offered for sale by public auction, competitive 
sealed bidding or retail sale.

8.3.2 Notice Required
Adequate public notice of all sales of surplus supplies shall 
be given in accordance with paragraph 3.6.2 Such notice 
shall be posted on the Internet and/or published in a news-
paper of general circulation in Jefferson County 

8.3.3 Public Auction
(a) When Used—An auction shall be used when a siz-
able accumulation of commercially desirable surplus 
supplies, desired by a suffi cient number of buyers, is 
available. The demand for the available surplus supplies, 
the location of the supplies in relation to the potential 
buyers, and the adequacy of facilities for conducting an 
auction shall be considered in determining whether to 
conduct an auction.

(b) Procedures—An experienced auctioneer or auction 
company is necessary to conduct the sale and assist in 
preparation of the sale. The auction may be held by per-
sonal bidding at a specifi ed site or with an Internet auc-
tion site approved by the Director of Supply Services. 
The solicitation to bidders should stipulate, at a mini-
mum: All the terms and conditions of any sale; that the 
purchaser must remove all surplus supplies purchased 
within a stated time; and that the Board retains the right 
to reject any and all bids.

Article VIII
Supply Management And Surplus Property

Disposal Regulations
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8.3.4 Competitive Sealed Bidding
(a) When Used—Competitive sealed bidding may be 
used when:

(i) potential buyers are widely distributed;

(ii) the surplus supplies attract a specialized list of 
buyers such as scrap or waste;

(iii) the quantity, type and location of the surplus sup-
plies will not encourage attendance at a sale;

(iv) the surplus supplies are not immediately available, 
but will become so over a period of time.

(b) Procedures —When surplus supplies are to be sold 
by competitive sealed bidding, the procedures followed 
shall be in accordance with Article III (Source Selection 
and Contract Formation) of these regulations, except:

(i) where the award shall be made to the highest re-
sponsive bidder; or

(ii) if competitive sealed bidding is not practicable to 
use for the sale of surplus supplies, such supplies shall 
be sold by either auction or retail sales as specifi ed 
in this paragraph 8.3 rather than by any of the other 
source selection methods listed in Article III (Meth-
ods of Source Selection) of these regulations.

8.3.5 Retail Sales
(a) When used—Retail sale of surplus supplies is appro-
priate for small quantities of various types of supplies 
which can be utilized by local individuals or noncom-
mercial organizations.

(b) Procedures—Selling prices shall be established on 
the basis of demand, condition of supplies, past experi-
ence gained from auction or competitive sealed bid sales, 
and prevailing retail prices for similar supplies in the lo-
cal market.

(c) Limitation on Use—Acquisition cost (actual or esti-
mated) of individual supplies sold at retail should not 
exceed $250.00. The total acquisition cost of any type 
of supply (e.g. shirts or shoes varying only in size) sold 
should not exceed $5,000.00 during one quarter of a fi s-
cal year. If these thresholds are exceeded, future sales of 
such supplies shall be made by auction or competitive 
sealed bidding.

8.3.6 Trade-In 
Surplus supplies may be traded in only when it is deter-
mined by the Director of Purchasing in writing that the 
trade-in value is expected to exceed the value estimated to 
be obtained through sale of the supplies, less administra-
tive expenses incurred during a sale.
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9.0 Prelitigation Resolution of Controversies

9.1 Authority to Resolve Protested Solicitations 
and Awards

9.1.1 Any actual or prospective bidder, offeror or contrac-
tor who is aggrieved in connection with the solicitation or 
the award of a contract may protest to the Director of Pur-
chasing or the Executive Director of Facilities and Trans-
portation, as the case shall require. In each case provided 
in this Article IX in which an action may be taken by either 
such offi cer, the determination of which offi cer shall take 
the action shall be made by the Superintendent, or in the 
absence of such determination by the Superintendent the 
job descriptions of the two offi cers. The protest shall be 
submitted in writing, within 14 days after such aggrieved 
person knows, or should have known, of the facts giving 
rise thereto.

9.1.2 Either the Director of Purchasing or the Executive 
Director of Facilities and Transportation shall have the au-
thority to settle and resolve a protest of an aggrieved bid-
der, offeror or contractor, actual or prospective, concern-
ing the solicitation or award of a contract. This authority 
shall be exercised in accordance with these regulations and 
may be supplemented by regulations promulgated by the 
respective designee s̓ offi ce.

9.1.3 If the protest is not resolved by mutual agreement, 
either the Director of Purchasing or the Executive Direc-
tor of Facilities and Transportation shall promptly issue a 
decision in writing. The decision shall state the reason for 
the action taken, and inform the protestant of its right to 
administrative review as provided in Article IX.

9.1.4 A copy of the decision under paragraph 9.1.3 shall be 
mailed or otherwise furnished immediately to the protes-
tant and any other party intervening.

9.1.5 A decision under paragraph 9.1.3 shall be fi nal and 
conclusive, unless modifi ed pursuant to paragraph 9.3.7.

9.1.6 In the event of a timely protest under paragraph 9.1.1, 
the Board shall not proceed further with the solicitation or 
with the award of the contract until the Director of Pur-
chasing or the Executive Director of Facilities and Trans-
portation enters into consultation with the Superintendent 
or his designee, and thereafter makes a written determina-
tion that the award of the contract, without delay, is neces-
sary to protect the substantial interests of the Board.

9.1.7 In addition to any other relief, when a protest is sus-
tained and the protesting bidder or offeror should have been 
awarded the contract under the solicitation but is not, then 
the protesting bidder or offeror shall be entitled to the rea-
sonable costs incurred in connection with the solicitation, 
including the bid preparation costs, other than attorney s̓ 
fees or profi t.

9.2 Authority to Debar or Suspend

After reasonable notice to the party involved and reason-
able opportunity for that party to be heard, the Director 
of Purchasing or the Executive Director of Facilities and 
Transportation shall have the authority to debar a party for 
cause from consideration for the award of contracts from 
the Board by the procedures set forth in Article XII of 
these regulations 

9.3 Authority to Resolve Contract and Breach of 
Contract Disputes

9.3.1 This paragraph applies to disputes between the Board 
and the contractor, and which may arise under, or by vir-
tue of, any executed written contract between them. This 
includes, without limitation, disputes based upon breach of 
contract, mistake, misrepresentation or any other cause for 
contract modifi cation or recision. 

9.3.2 The Director of Purchasing or the Executive Direc-
tor of Facilities and Transportation is authorized to settle 
and resolve the dispute described in paragraph 9.3.1. This 
authority shall be exercised in accordance with these regu-
lations.

9.3.3 If such a dispute is not resolved by mutual agreement, 
the Director of Purchasing or the Executive Director of Fa-
cilities and Transportation shall promptly issue a decision 
in writing. The decision shall:
 (a) State the reasons for the actions taken; and
 (b) Inform the contractor of its right to administrative re-
view as provided in this Article.

9.3.4 A copy of the decision under paragraph 9.3.3 shall 
be delivered, by certifi ed mail, return receipt requested, or 
otherwise furnished immediately to the contractor.

9.3.5 The decision under paragraph 9.3.3 shall be fi nal and 
conclusive unless modifi ed pursuant to paragraph 9.3.7.

Article IX
Legal And Contractual Remedies
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9.3.6 If the Director of Purchasing or the Executive Direc-
tor of Facilities and Transportation does not issue the writ-
ten decision required under paragraph 9.3.3 within thirty 
(30) working days after written request for a fi nal decision, 
or within such longer period as may be agreed upon by the 
parties, then the contractor may proceed as if an adverse 
decision had been received.

9.3.7 Upon an adverse decision from the Director of Pur-
chasing or the Executive Director of Facilities and Trans-
portation, the contractor shall within ten (10) days, or such 
longer period as may be agreed upon by the Board and the 
contractor, fi le a written appeal to the Superintendent or 
his designee, who shall take the matter under submission 
upon time periods and oral or written requirements as may 
be agreed between the Board and the Contractor, and upon 
fi nal submission and hearing of the facts in dispute, shall 
render a decision to the contractor by certifi ed mail, return 
receipt requested, within thirty (30) days of fi nal submis-
sion of all pertinent information, documentation and evi-
dence needed to make a decision. The decision of the Su-
perintendent or his designee shall be fi nal and conclusive 
in regards to protests fi led under section 9.1. In the case of 
disputes fi led under paragraph 9.3, the decision of the Su-
perintendent or his designee shall be fi nal and conclusive, 
unless determined by a court of competent jurisdiction to 
have been fraudulent or clearly arbitrary and capricious or 
contrary to law.

9.4 Solicitations or Awards in Violation of the 
Law

9.4.1 The provisions of this paragraph apply where it is 
determined administratively that a solicitation or award of 
the contract is in violation of the law.

9.4.2 If prior to the award it is determined that a solicita-
tion or proposed award of a contract is in violation of the 
law, then the solicitation or proposed award shall be
 (a) Cancelled; or
 (b) Revised to comply with the determination of law.

9.4.3 Remedies After the Award 
If after an award it is determined that a solicitation or award 
of a contract is in violation of the law, then:

(a) If the person awarded the contract has not acted 
fraudulently or in bad faith:

(i) the contract may be ratifi ed and affi rmed; provided 
it is determined that doing so is in the best interests of 
the Board; or

(ii) the contract may be terminated and the person 
previously awarded the contract shall be compensated 
for the actual expenses reasonably incurred under the 
contract, plus a reasonable profi t, prior to the termina-
tion.

(b) If the person awarded the contract has acted fraudu-
lently or in bad faith:

(i) the contract may be declared null and void; or

(ii) the contract may be ratifi ed and affi rmed if such 
actions are in the best interests of the Board, without 
prejudice to the Board s̓ right to such damages as may 
be appropriate.

9.5 Interest

Interest on amounts ultimately determined to be due to a 
contractor or the Board shall be payable at the statutory 
rate applicable to judgment from the date the claim arose 
through the date of decision or judgment, whichever is 
later.

9.6 Actions on Board Contracts

Any person having a contract with the Board may bring 
an action against the Board on the contract, including but 
not limited to actions either for breach of a contract or for 
enforcement of a contract, or both. Any such action shall 
be brought in the Jefferson Circuit Court and shall be tried 
by the court sitting without a jury. All defenses in law and 
equity, except the defense of governmental immunity, shall 
be preserved to the Board. If damages awarded on any con-
tract claim under this section exceed the original amount 
of the contract, such excess shall be limited to an amount 
which is equal to the amount of the original contract. 

9.7 Presumption of Correctness of Board
Decisions

The decision of the Superintendent, the Director of Pur-
chasing, the Executive Director of Facilities and Transpor-
tation or any other person appointed by the Board concern-
ing any controversy arising under, or in connection with, 
the solicitation or award of a contract, shall be entitled to a 
presumption of correctness and shall not be disturbed un-
less the decision was procured by fraud or the fi ndings of 
fact by such person do not support the decision.
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10.0 Defi nitions

The defi nitions of “Cooperative Purchasing,” “Foreign 
Purchasing Activity,” “State Public Purchasing Unit” and 
“Public Purchasing Unit” in section 1.5 of these regula-
tions shall apply to this Article X.

10.1 Cooperative Purchasing Authorized

The Board may either participate in or sponsor, conduct 
and/or administer a cooperative purchasing agreement for 
the acquisition of supplies, services, construction materials 
or any other matter or items with any other public purchas-
ing unit or foreign purchasing activity, in accordance with 
an agreement entered into between said public purchasing 
unit and /or foreign purchasing activity and the Board.

10.2 Acquisition or Use of Property Owned by a
Public Purchasing Unit or Foreign Purchasing
Unit

Nothing in these regulations shall limit the Board from ac-
quiring, or using, any property belonging to another public 
purchasing unit or foreign purchasing activity in any man-
ner that is not inconsistent with the applicable provisions of 
KRS Chapter 45A.

10.3 Cooperative Use of Supplies and Services

Nothing in these regulations shall limit or restrict the 
Board from entering into an agreement with any other pub-
lic purchasing unit or foreign purchasing activity for the 
cooperative use of supplies and services in any manner that 
is not inconsistent with the applicable provisions of KRS 
Chapter 45A.

10.4 Public Purchasing Units in Compliance with
Source Selection Requirements

10.4.1 Where the procedures of the public purchasing unit 
or foreign purchasing activity are in accordance with the 

applicable provisions of KRS Chapter 45A, or where the 
public purchasing unit or foreign purchasing activity ad-
ministering a cooperative purchasing unit complies with 
the applicable provisions of KRS Chapter 45A, the Board s̓ 
participation in such a purchase shall be deemed to have 
complied with the applicable provisions of KRS Chapter 
45A and these regulations.

10.4.2 Where the public purchasing unit does not follow 
the applicable provisions of KRS Chapter 45A, and where 
the public purchasing unit or the foreign purchasing activ-
ity administering a cooperative purchase does not follow 
the applicable provisions of KRS Chapter 45A, the Super-
intendent shall make a determination and fi ndings that the 
Board has complied with the applicable provisions of KRS 
Chapter 45A.

10.5 Federal Grants

When Federal grant requirements differ from the applica-
ble provision of KRS Chapter 45A, or from the regulations 
adopted by the Board, nothing in the applicable provisions 
of KRS Chapter 45A or these regulations shall absolve the 
Board from its obligation to fully comply with any and all 
terms and conditions of the Federal grant requirements.

10.6 Supplies Subject to Price Agreement with
Commonwealth

Nothing in these regulations shall deprive the Board from 
negotiating with vendors for supplies where such supplies 
are the subject of a price agreement with the Common-
wealth of Kentucky; provided, however, that no contract 
executed under this section would authorize a price higher 
than is contained in the price agreement with the Com-
monwealth of Kentucky for such specifi c supplies. 

Article X
Intergovernmental Relations
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11.0 Statement of Policy
Public employment is a public trust. It is the policy and pur-
pose of this Article to promote and balance the objective 
of protecting government integrity and to facilitate in the 
recruitment and retention of personnel needed by the Board 
by prescribing essential restrictions against confl icts of in-
terest without creating unnecessary barriers to public ser-
vice and by facilitating development of fair competitive ac-
cess to public service purchasing by responsible suppliers.
 
Employees must discharge their duties and responsibilities 
fairly and impartially and do so through offi cial channels. 
They should also maintain a standard of conduct that will 
inspire public confi dence in the integrity of the Board.

11.1 General Standards of Conduct for
Employees

Any effort to realize personal gain through public em-
ployment beyond remuneration provided by the Board is a 
violation of a public trust, as is any conduct which would 
create a justifi able impression to the public that such trust 
is being violated.

In order to fulfi ll the ethical standards prescribed by this 
Article, employees must meet the standards of conduct set 
forth in this Article, particularly as conspicuously set forth 
in the following paragraphs:
• 11.3 Confl icts of Interest
• 11.4 Employees Not to Benefi t
• 11.4.3 Gratuities and Kickbacks Illegal
• 11.5 Restriction on Employment of Present and Former 

Board Employees
• 11.6 Use of Confi dential Information
• 11.7 Public Access to Procurement Information Records

11.2 General Standards of Conduct for 
Nonemployees

Any effort by any person to infl uence any Board employee 
to violate the standards of ethical conduct set forth in this 
Article, or to engage in any conduct which could create a 
justifi able impression to the public that such trust is being 
violated, is also a violation of the ethical standards pre-
scribed in this Article.

11.3 Confl icts of Interest

11.3.1 It shall be a breach of ethical standards for any em-
ployee with procurement authority to participate directly in 
any proceeding or application; request for ruling or other 
determination; claim or controversy; or other particular 
matter pertaining to any contract or subcontract, and any 

solicitation or proposal therefor, in which to his knowl-
edge:

(a) He, or any member of his immediate family, has a 
fi nancial interest therein; or
 
(b) A business or organization in which he or any mem-
ber of his immediate family has a fi nancial interest as an 
offi cer, director, trustee, partner or employee, is a party; 
or
 
(c) Any other person, business or organization with 
whom he or any member of his immediate family is ne-
gotiating or has an arrangement concerning prospective 
employment is a party. Direct participation shall include, 
but not be limited to, involvement through decision, ap-
proval, disapproval, or directly infl uencing the content of 
any specifi cation or purchase standard.

11.3.2 It shall be a breach of ethical standards for any per-
son to offer, give or agree to give any employee or former 
employee, or for any employee or former employee to so-
licit, demand, accept or agree to accept from another per-
son, a gratuity or an offer of employment, in connection 
with any decision, approval, disapproval, recommendation, 
preparation of any part of a purchase request, infl uencing 
the content of any specifi cation or purchase standard, ren-
dering of advice, investigation, auditing or in any other ad-
visory capacity in any proceeding or application, request 
for ruling or other determination, claim or controversy, or 
other particular matter, pertaining to any contract or sub-
contract and any solicitation or proposal therefor.

11.3.3 The prohibition against confl icts of interest, as set 
forth in this section 11.3 shall be conspicuously placed 
in every written contract and solicitation issued by the 
Board.

11.4 Employees Not to Benefi t

11.4.1 Disclosure of Benefi ts Received
If an employee or member of his immediate family obtains 
any money, thing of value or fi nancial benefi t from any per-
son in connection with any contract with the Board which 
might violate any of the prohibitions against confl icts of 
interest as set forth in section 11.3, the employee shall re-
port the relevant facts to his immediate supervisor or to the 
Director of Purchasing, in writing, within 30 days after the 
award of the contract.

11.4.2 If any employee knows or should have known that 
he or any member of his immediate family received a 
benefi t from a contract with the Board, and the employee 
fails to report the receipt of such benefi t to his immediate 

Article XI
Ethics And Standards Of Conduct 
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supervisor, or to the Director of Purchasing, as required 
by paragraph 11.4.1, he shall be in violation of the ethical 
standards of this Article

 COMMENTARY: This section 11.4 requires employees to 
report what may be illegalities in the procurement process, 
so that the relevant facts can be investigated and appropri-
ate action can be taken. It must not be assumed that the 
section allows procurement which would otherwise be il-
legal under law.

11.4.3 Gratuities and Kickbacks Illegal
(a) Gratuities—It shall be a breach of ethical standards 
for any person to offer, give or agree to give to any em-
ployee or former employee who has or had procurement 
authority, or for any such employee or former employee 
to solicit, demand, accept or agree to accept from an-
other person, any gratuity for or because of:

(i) an offi cial action taken or to be taken or which 
could be taken; or

(ii) a legal duty performed or to be performed, or 
which could be performed; or

(iii) a legal duty violated or to be violated or which 
could be violated by such employee or former em-
ployee.

(b) Kickbacks—It shall be a breach of ethical standards 
for any payment, gratuity or offer of employment to be 
made by or on behalf of a subcontractor under a contract 
to the prime contractor, or higher-tiered subcontractor, 
or any person associated therewith as an inducement for 
the award of a subcontract or order.

11.4.4 The prohibition against employees benefi ting from 
contracts with the Board, or against receiving gratuities 
and/or kickbacks, as set forth in section 11.4, shall be con-
spicuously placed in every written contract and solicitation 
issued by the Board.

11.5 Restrictions on Employment of Present and 
Former Board Employees

11.5.1 Contemporaneous Employment Prohibited
It shall be a breach of ethical standards for any Board 
employee with procurement authority to be or to become, 
while so employed, an employee of or to receive compen-
sation from any person contracting with the Board.

11.5.2 Disqualifi cation of Former Employees in Mat-
ters Connected with Former Duties
 (a) Permanent Disqualifi cation of Former Employees - It 
shall be a breach of ethical standards for a former employ-
ee of the Board to knowingly act as an agent or as an at-
torney, or to act in any other capacity for any party other 
than the Board in connection with any judicial proceeding, 

application, request for a ruling or other determination, 
or any contract, grant, claim, controversy, charge or other 
particular matter involving a contract with the Board as 
an opposing party wherein the former employee has a di-
rect and substantial interest and in which he previously had 
procurement authority or participated personally as an em-
ployee of the Board in any decision, approval, disapproval, 
recommendation, investigation, or otherwise rendering of-
fi cial opinions while so employed.
 (b) Employment of Former Board Employees - It shall be a 
breach of ethical standards for any former employee of the 
Board to enter into any type of express, implied or tacit un-
derstanding or arrangement with any business which was 
a contractor to the Board for a period of 365 calendar days 
following the effective date of the employee s̓ termination 
of employment with the Board if the employee personally 
and substantially dealt with such business or had offi cial 
responsibility concerning a contract between the 
Board and such business. 
 (c) Disqualifi cation of Partners - It shall be a breach of eth-
ical standards for any person being a partner of either an 
employee or a former employee of the Board to act as agent 
or attorney for anyone other than the Board in connection 
with any judicial proceeding, application, request for a rul-
ing or other determination or any contract, claim, contro-
versy, charge or other particular matter involving a contract 
where the Board is a party or has a direct and substantial 
interest and in which such employee of the Board has or 
had procurement authority or participates or has previously 
participated personally as a Board employee through deci-
sion, approval, disapproval, recommendation, investigation 
or otherwise rendering offi cial opinions which is or was the 
subject of his offi cial responsibility.

11.6 Use of Confi dential Information

It shall be a breach of ethical standards for any employee 
or former employee of the Board to knowingly use confi -
dential information for his actual or anticipated personal 
gain, or the actual or anticipated personal gain of any other 
person.

11.7 Public Access to Procurement Information 
Records

It shall be a breach of ethical standards for an employee of 
the Board to deny public access to procurement informa-
tion and records as required by the provisions of the appli-
cable open records laws and policies.

11.8 Civil and Administrative Remedies Against
Employees Who Violate Ethical Standards

11.8.1 Existing Remedies Not Impaired
Civil and administrative remedies against employees for 
violations of the ethical standards of this Article or any 
other statutes or regulations shall not be impaired.
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11.8.2 Supplemental Remedies
In addition to existing remedies for violations of the ethical 
standards of this Article, or any other statutes or regula-
tions, the Superintendent may impose any or all of the fol-
lowing penalties:

(a) An oral or written warning or reprimand;
 
(b) Forfeiture of pay without suspension;
 
(c) Suspension without pay for specifi ed periods of time; 
and
 
(d) Termination of employment.

11.8.3 Right to Recover From Employees Value 
Received in Violation of Ethical Standards
The value of anything received by an employee for viola-
tions of the ethical standards of this Article or any other 
statutes or regulations shall be recoverable by the Board as 
provided in KRS 45A.460.

11.8.4 Due Process
All procedures under this section shall be in accordance 
with other Board policies and due process requirements.

11.9 Civil and Administrative Remedies Against
Nonemployees

11.9.1 Existing Remedies Not Impaired
Civil and administrative remedies against non-employees 
for violation of the ethical standards of this Article or any 
other statutes or regulations shall not be impaired.

11.9.2 Supplemental Remedies
In addition to existing remedies for violation of the ethical 
standards of this Article or any other statutes or regula-
tions, the Superintendent or his designee may impose any 
or all of the following penalties:

(a) Oral or written warning or reprimands;
 
(b) Cancellation or debarment from being a contractor or 
subcontractor under Board contracts; or
 
(c) Cancellation of transactions.

11.9.3 Right to Recover From Non-Employee Value
Transferred In Violation of Ethical Standards
The value of anything transferred in violation of the ethical 
standards of this Article or any other statutes or regula-
tions by any person, other than a Board employee, shall be 
recoverable by the Board from such person as provided in 
KRS 45A.460.

11.9.4 Right of Board to Suspend or Debar
Suspension under this Article and under Article XII of 
these regulations may be imposed during an investigation 
of charges of a serious and compelling nature based on 

adequate evidence indicating a violation of this section or 
other irregularities which, if true, would affect the person s̓ 
integrity as a contractor. Debarment under this section may 
be imposed by reason of a violation of this section, or for 
other causes of a serious and compelling nature affecting 
the person s̓ integrity as a contractor.

11.9.5 Due Process
All procedures under this section shall be in accordance 
with other Board policies and due process requirements.

11.10 Recovery of Value Transferred or Received
in Violation of Ethical Standards

11.10.1 General Provisions
The value of anything received in violation of the ethical 
standards of this Article or any other statutes or regulations 
by an employee may be recovered from the employee. In 
addition, said value may also be recovered from the non-
employee transferor.

11.10.2 Recovery of Kickbacks by the Board
Upon a showing that a subcontractor or subgrantee made a 
kickback to a prime contractor or a higher-tiered subcon-
tractor in connection with the award of a subcontract or 
order thereunder, it shall be conclusively presumed that the 
amount thereof was included in the price of the subcontract 
or order and ultimately borne by the Board, and will be 
recoverable hereunder from the recipient. In addition, said 
value may also be recovered by the subcontractor or sub-
grantee making such kickbacks.

11.11 Criminal Penalties for Violations

11.11.1 Existing Penalties Not Impaired
This Article or any other statutes or regulations which are 
in existence on the effective date of this code shall not be 
impaired.

11.11.2 Supplemental Penalties
Any person who knowingly violates, or solicits the viola-
tion of any of the provisions of this Article wherein such 
action or inaction is deemed unlawful, shall be punished 
in a manner consistent with the penalties provided for such 
unlawful actions or inaction in KRS 45A.990 and any other 
applicable statutes.

11.12 Reporting of Suspected Collusion

When for any reason collusion is suspected among any bid-
ders or offerors, a written notice of the facts giving rise to 
such suspicion shall be transmitted to the Commonwealth s̓ 
Attorney and the Attorney General. All documents involved 
in any procurement in which collusion is suspected shall be 
retained until the Commonwealth s̓ Attorney and Attorney 
General give notice that they may be released. All such 
documents shall be made available to the Commonwealth s̓ 
Attorney and Attorney General upon request. 
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12.0 Prequalifi cation

12.1 Authority

The Director of Purchasing and the Executive Director of 
Facilities and Transportation shall establish prequalifi ca-
tion procedures for their respective departments. The pur-
pose of establishing such procedures shall be to determine 
the responsibility of all bidders on all contracts derived 
from competitive bidding, competitive negotiations and 
noncompetitive negotiations prior to award of the contract. 
Either of said designees shall designate the form to be used 
for the examination of qualifi cations of any and all pro-
spective bidders for the provision of the services or of the 
goods which they desire to supply or provide respectively.
 

12.2 Duties

To establish the qualifi cations of a prospective bidder, the 
Director of Purchasing or the Executive Director of Facili-
ties and Transportation, as the case shall require, may es-
tablish standards based, in whole or in part, upon the fol-
lowing criteria:
(a) Specialized experience of the prospective bidder and 
the type of work for which it desires to be considered;

(b) The ability and capacity of the prospective bidder to 
perform such work or to supply such goods on a timely 
basis;

(c) The general reputation, experience, integrity and good 
character of the prospective bidder in his trade, business 
or industry;

(d) The present credit standing of the prospective bidder;

(e) Past experience, if any, of the prospective bidder with 
the Board;

(f) Past experience, if any, with other governmental units 
such as the Commonwealth of Kentucky or any local gov-
ernmental unit.

(g) The ability, capacity, and demonstrated experience of 
the prospective bidders to demonstrate good faith effort in 
complying with the district s̓ Affi rmative Action Program.

12.3 Refusal to List Prospective Bidder

The Director of Purchasing or the Executive Director of 
Facilities and Transportation, as the case shall require, 
may refuse to list any prospective bidder failing to meet 

the minimum qualifi cations established under section 12.1 
on the qualifi ed bidder s̓ list. It shall be the responsibility 
of the prospective bidder to establish his qualifi cations for 
inclusion on the prequalifi cation list.

12.4 Prompt Notifi cation

The prospective bidder shall be notifi ed promptly whether 
his application for prequalifi cation is approved or disap-
proved; and, if disapproved, the grounds therefore.

12.5 Appeal of Disapproval of Application

The prospective bidder may appeal the disapproval of its 
application to the Superintendent or his designee. Such an 
appeal shall be taken by issuing a written statement of the 
prospective bidder s̓ qualifi cations within two weeks after 
the date of the notice of disapproval. The Superintendent or 
his designee shall render a decision in writing on the issue 
of qualifi cations, which shall be conclusive and binding on 
both parties, and neither party may appeal therefrom.

12.6 Re-Application for Qualifi cation

Any prospective bidder having its applications disapproved 
by either the Director of Purchasing or the Executive Di-
rector of Facilities and Transportation shall be allowed to 
reapply for qualifi cation one year after fi nal disapproval of 
its previous application.

12.7 Conditions for Accepting Bid from 
Non-Prequalifi ed Bidder

The Director of Purchasing or the Executive Director of Fa-
cilities and Transportation may accept a bid from a bidder 
which has not prequalifi ed; provided, however, that such a 
bidder submits all information required by either designee 
for the purpose of determining the bidder s̓ qualifi cations 
and responsibility prior to the award of the contract.

12.8 Establishment and Maintenance of Records
and Lists of Firms or Individuals Debarred or
Suspended 

12.8.1 General
The Director of Purchasing and the Executive Director of 
Facilities and Transportation shall maintain a joint record 
of fi rms and individuals which have been debarred or sus-
pended to whom contract awards of any character, includ-
ing sales, shall not be made and from which bids or propos-
als shall not be solicited as provided in this Article.

Article XII
Prequalifi cation, Disbarment And Suspension
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12.8.2 Information Contained in Departmental 
Records  
Each department record shall show, as a minimum, the fol-
lowing information:

(a) Names and addresses of those fi rms and/or individu-
als debarred, ineligible or suspended;

(b) The basis of authority for each action and a brief de-
scription of the violation charged;
 
(c) The extent of the restriction imposed; and

(d) The termination date for each debarred listing.

12.8.3 Protection of Records
Records relating to the debarment and suspension shall be 
protected to prevent inspection of the contents by person-
nel who are not required to have access to such informa-
tion. All reports and related internal correspondence shall 
be marked “for offi ce use only”. 

12.8.4 Limitation
No fi rm or individual will be listed on a consolidated list 
for causes or under conditions other than those set forth in 
this Article.

12.8.5 Inquiries from Debarred or Suspended Individ-
uals and Firms

(a) All inquiries relating to debarred or suspended fi rms 
and individuals shall be referred or forwarded to the of-
fi ces of the Director of Purchasing or the Executive Di-
rector of Facilities and Transportation, as the case may 
require.

(b) All inquiries from contractors or individuals listed 
as ineligible or disqualifi ed shall be answered in writing 
and by indicating the nature of the prohibition.

12.9 Grounds for Debarment and Suspension,
and Treatment to be Accorded Debarred or
Suspended Parties

12.9.1 A fi rm or individual may be listed as debarred or 
suspended for any of several reasons. The particular rea-
son for listing determines the consequences thereof. The 
various types of listings and treatment to be accorded each 
type are set forth below: 

(a) Violation of any applicable federal or state statute;

(b) Violation of the applicable ethical provisions of KRS 
Chapter 45A and of these regulations as set forth in Ar-
ticle XI (Ethics and Standards of Conduct);

(c) Violation of the applicable disclosure and compliance 
provisions of KRS 45A.343 (3) or (4) and of paragraph 
2.3.7 of these regulations.

(d) Commission of fraud or criminal offense which is an 
incident to the obtaining, attempting to obtain or to the 
performance of a public contract;

(e) Any violation of federal or state statute arising out of 
the submission of bids or proposals;
 
(f) The commission of embezzlement, theft, forgery, 
bribery, falsifi cation or destruction of records, receiving 
stolen property or any other offense indicating a lack of 
business integrity or business honesty which seriously 
and directly affects the question of present responsibil-
ity of the contractor for the Board. If the conviction or 
judgment is reversed on appeal, the debarment shall be 
removed upon receipt of notifi cation thereof. The forego-
ing does not necessarily require that a fi rm or individual 
be debarred. The decision to debar is discretionary.
 
(g) Clear and convincing evidence of violation of con-
tract provisions as set forth below when the violation is 
of a character so serious as to justify debarment action:

(i) willful failure to perform in accordance with the 
specifi cations or delivery requirements in a contract;
 
(ii) a history of failure to perform, or of unsatisfactory 
performance, in accordance with the terms of one or 
more contracts; provided, however, that such failure 
or unsatisfactory performance is within a reasonable 
time preceding the determination to debar. (Failure to 
perform or unsatisfactory performance caused by acts 
beyond the control of the contractor shall not be con-
sidered as a basis for debarment);
 
(iii) violation of the contractual provision against con-
tingent fees or kickbacks; or
 
(iv) violation of the confl icts of interest clause as de-
termined by either the Director of Purchasing or the 
Executive Director of Facilities and Transportation in 
accordance with the provisions of Article XI (Ethics 
and Standards of Conduct) of these regulations.

 
(h) For any other cause of such serious and compelling 
nature affecting responsibility as a contractor with the 
Board as may be determined by either the Director of 
Purchasing or the Executive Director of Facilities and 
Transportation, so as to justify debarment.

(i) Debarment for any of the above clauses by some other 
executive agency of Jefferson County or of the Com-
monwealth of Kentucky. (Such debarment may be based 
entirely upon the record of facts obtained by the original 
debarring agency, or upon the combination of additional 
facts with the record of facts obtained by the original 
debarring agency.) 
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12.9.2 Contract shall not be awarded to, nor bids or pro-
posals solicited from, nor invitations for bid or requests for 
proposals furnished to, any or all of the concerns which are 
listed as debarred or suspended on the grounds set forth 
above.

12.10 Debarment

12.10.1 Scope and Period of Debarment
(a) Period of Debarment—All Debarment shall be for a 
reasonable specifi ed period of time, commensurate with 
a seriousness of the cause therefore. As a general rule, a 
period of debarment shall not exceed three years. Debar-
ment for a violation of KRS 45A.343 (3) or (4) shall be for 
the period specifi ed in the applicable statute. In the event 
debarment is preceded by suspension, consideration 
shall be given to such period of suspension in determin-
ing the period of debarment. Prior to the expiration of 
the debarment period, the department or agency which 
imposed the debarment should review all of the facts and 
circumstances relating to the debarment. The debarment 
shall be removed at the expiration of the specifi ed period 
unless it is determined that the debarment for an addi-
tional period is required in order to protect the interest of 
the Board. However, a debarment shall not be extended 
for an additional period solely on the basis of the facts 
and circumstances on which the initial debarment action 
was based. When debarment for an additional period is 
considered necessary, notice of the proposed debarment 
shall be furnished to the individual or fi rm concerned in 
accordance with paragraph 12.10.2. The debarment of an 
individual or fi rm may be modifi ed by reducing the pe-
riod thereof when the circumstances justify such action. 
 
(b) Scope of Debarment—Debarment may include all 
known affi liates of a concern or individual. Business 
concerns are considered affi liates of each other when, 
either directly or indirectly, one concern or individual 
controls or has the power to control another or a third 
controls or has the power to control both. A decision to 
include known affi liates in a proposed debarment is an 
individual determination which must be made on a case-
by-case basis. The fraud or criminal conduct of an in-
dividual may be imputed to the business fi rm for which 
he is connected when the impropriety involved was per-
formed in the course of offi cial duty or with the knowl-
edge or approval of the business fi rm.

12.10.2 Notice of Debarment
(a) The fi rm or individual and its known affi liates con-
cerned shall be furnished with a written notice of the 
proposed debarment stating as a minimum:

(i) the fact that debarment is being considered;
 
(ii) the reasons for proposed debarment; and 
 
(iii) the period of time to be afforded to present infor-
mation for consideration.

(b) Information in opposition to a proposed debarment 
may be presented in person, in writing, or through rep-
resentation. The period of time to be afforded to present 
information for consideration shall be limited to 30 days 
unless the subject of the proposed debarment requests 
additional time. When no additional time is requested, 
the debarment determination, including notice to the 
fi rm or individual and known affi liates involved, shall be 
completed within 90 days. If the subject of the proposed 
debarment requests additional time to present informa-
tion, the ninety-day period shall be extended commen-
surately. When no suspension is in effect under section 
12.11 (Suspension), the notice of proposed debarment 
shall state that no contracts will be awarded pending the 
debarment determination. If debarment is effected, the 
fi rm or individual shall be notifi ed in writing within 10 
days after the determination of the debarment has been 
made. This notice shall: 

(i) reference the earlier notice of proposed debarment;
 
(ii) specify the reasons for debarment; and 
 
(iii) state the period for debarment, including any and 
all effective dates.

If, following the notice to proposed debarment, a determi-
nation is made that debarment will not be effected, the fi rm 
or individual shall be notifi ed in writing accordingly.

12.11 Suspension of Firm or Individual

Suspension of a contractor, bidder or offeror is a drastic 
action which must be based upon adequate evidence rather 
than mere accusation. In assessing adequate evidence, con-
sideration shall be given to how much credible information 
is available, its reasonableness in view of surrounding cir-
cumstances, corroboration or lack thereof as to important 
allegations and inferences which may be drawn from the 
existence or absence of affi rmative facts. This assessment 
should include an examination of basic documents, such 
as contracts, inspection reports and correspondence. Plac-
ing the name of an individual or fi rm on the consolidated 
list will be for the purpose of protecting the interest of the 
Board and not for punishment. Suspension is an adminis-
trative determination which may be modifi ed when deter-
mined to be in the best interest of the Board.
.

12.12 Causes for Suspension

The Director of Purchasing or the Executive Director of 
Facilities and Transportation or their authorized represen-
tative may in the interest of the Board suspend a fi rm or 
individual suspected upon adequate evidence of:

(a) Commission of fraud or a criminal offense as an in-
cident to attempting to obtain or in the performance of a 
public contract;
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(b) Violation of any federal or state statutes arising out of 
the submission of bids and/or proposals;

(c) Commission of embezzlement, theft, forgery, bribery, 
falsifi cation or destruction of records, receiving stolen 
property, or any other offense indicating a lack of busi-
ness integrity or business honesty which seriously and 
directly affects the question of present responsibility as a 
contractor for the Board; or

(d) For any other cause of such serious and compelling 
nature, affecting responsibility as a contractor for the 
Board as may be determined by the Director of Purchas-
ing or the Executive Director of Facilities and Transpor-
tation, as the case shall require.

12.13 Period and Scope of Suspension

12.13.1  Coordination with the Prosecuting Attorney
Upon suspension, notice shall be furnished in accordance 
with section 12.17. Except as provided in paragraph 12.14.1, 
when a request for hearing is received, the formal advice 
of legal counsel shall be solicited concerning the possible 
impact of release of evidentiary material on possible civil 
or criminal action against the fi rm or individual. (If such 
advice is orally given, a request will be made that legal 
counsel promptly confi rm it in writing.) Based on this ad-
vice, the Board s̓ representative shall determine whether, 
and to what extent, a hearing should be held.

12.13.2 If a hearing is granted, it shall be held no later than 
20 days after the receipt of request. Either the Director 
of Purchasing or the Executive Director of Facilities and 
Transportation, as the case shall require, shall promptly 
decide after the hearing whether to continue or terminate 
the suspension and notify the fi rm or individual accord-
ingly.

12.13.3 If it is determined, based upon the advice received 
from legal counsel, that to hold a hearing would adversely 
effect possible civil or criminal prosecution against the 
fi rm or individual, this determination shall be reduced to 
writing and shall be made a part of a formal record. Notice 
shall then be furnished to the fi rm or individual within 20 
days after receipt of the request for a hearing that a substan-
tial interest of the Board would be prejudiced if a hearing 
were held but that any information or argument in opposi-
tion to the suspension may be presented in person, in writ-
ing or through representation by counsel. Any information 
or argument submitted shall be promptly considered by the 
appropriate designee and, if such action is deemed war-
ranted, the suspension shall be terminated.

12.14  Exceptions 

12.14.1 When the basis for suspension is an outstanding 
indictment against the fi rm or individual, the granting of 
a hearing is not required, and it is unnecessary to consult 
legal counsel.

12.14.2 When the basis for suspension does not involve 
possible civil or criminal prosecution against the fi rm or 
individual, it is unnecessary to consult legal counsel, and a 
hearing shall be granted if requested. 

12.15 Period of Suspension

All suspensions shall be for a temporary period pending 
the completion of an investigation and such legal proceed-
ings as may ensue. In the event prosecutive action is not 
initiated by the Board within 12 months from the date of 
the notice of suspension, the suspension shall be terminated 
unless an authorized prosecuting attorney requests contin-
uance of the suspension. If such a request is received, the 
suspension may be continued for an additional six months. 
Notice of the proposed removal of the suspension may be 
given to the prosecuting attorney 30 days prior to the expi-
ration of the twelve-month period. In no event will a sus-
pension continue beyond 18 months unless the prosecutive 
action has been initiated within that period. When prosecu-
tive action is initiated, the suspension may continue until 
the legal proceedings are completed. Upon removal of the 
suspension, consideration may be given to debarment in 
accordance with section 12.10 (Debarment).

12.16 Scope of Suspension 

The scope of suspension shall be the same as that for de-
barment as stated in paragraph 12.10.1 (b).

12.17 Notice of Suspension

12.17.1 Upon suspension, the fi rm or individual concerned 
shall immediately be furnished a written notice of the sus-
pension by either the Director of Purchasing or the Execu-
tive Director of Facilities and Transportation, as the case 
shall require.

12.17.2 The notice of suspension shall state that:
(a) The suspension is based on adequate evidence that 
the fi rm or individual has committed irregularities of a 
serious nature in business conducted with the Board, or 
that the suspension is based on irregularities which seri-
ously refl ect on the propriety of further dealings of the 
fi rm or individual with the Board, together with a de-
scription of the nature of those irregularities, in general 
terms, without disclosing the Board s̓ evidence;

(b) The suspension is for a temporary period pending the 
completion of an investigation and such legal proceed-
ings as may ensue;
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(c) Bids and proposals shall not be solicited from the fi rm 
or individual and if received shall not be considered, and 
awards of contracts shall not be made to said fi rm or 
individual; and

(d) A request for hearing will be considered, or a refer-
ence will be made to an indictment, as appropriate.

12.18 Reporting

12.18.1  Situations Where Reports are Required
A report incorporating the information required in para-
graph 12.18.2 shall be prepared when a contractor has 
committed or is suspected of having committed any of the 
acts described in this Article; or an individual or fi rm is 
suspected of attempting to evade the prohibitions or de-
barments or suspensions imposed under this Article by 
changes of address, multiple addresses, formation of new 
companies or by any other devices.

12.18.2 Contents of Reports
Each report prepared shall include substantially the follow-
ing information, where available:

(a) Name and address of the bidder or offeror, contractor 
or subcontractor;

(b) Names of the principal offi cers, partners, owners or 
managers;

(c) All known affi liates, subsidiaries or parent fi rms and 
the nature of the affi liation;

(d) Description of the contract or contracts concerned, 
including the contract number and all offi ce identifying 
numbers or symbols, the amount of each contract, the 
degree of completion, the amount paid to the contractor, 
the amount still due, and the percentage of work to be 
completed.

(e) The status of vouchers;

(f) Whether the contract has been assigned, and if so as-
signed, the name and address of the assignee and a copy 
of the assignment;

(g) Whether any other contracts are outstanding with the 
contractor or any of his affi liates, and if so, the amount of 
such contracts, whether they are signed, and the amounts 
paid or due on such contracts;

(h) A complete summary of all pertinent evidence;

(i) A recommendation as to the administration of all cur-
rent contracts with a full explanation of the reason for 
such recommendation, or if no recommendation is made, 
the reason therefore;

(j) An estimate of damages, if any, sustained by the 
Board as a result of the action of the contractor including 
an explanation of the method used in making the esti-
mate;

(k) The comments and recommendations of the Director 
of Purchasing or the Executive Director of Facilities and 
Transportation, as the case shall require, as to whether 
the contractor should be suspended or debarred, whether 
any limitations should be applied to such action, and the 
periods of any debarment; and

(l) As an enclosure, a copy of the contracts or pertinent 
excerpts therefrom, appropriate exhibits, testimony or 
statements of witnesses, copies of assignments, and any 
other relevant documentation.
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